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uniformity of obligations among all member-states in a single package.> At the
center of these obligations, GATT stands as an international agreement estab-
lishing a substantial body of rules of international trade.>¢

The agreement establishing the WTO included the commitments of GATT
and strengthened its coverage.”’ This system not only promotes trade in goods,
but also trades in services and foreign investment.® The organization encour-
ages more open markets by requiring that member-states treat other members
equally with respect to trade policy.®® Through an annex entitled Trade Related
Aspects of Intellectual Property® (“TRIPs”), the WTO embarked on an ambi-
tious program of unifying international protection of intellectual property
rights.8! The WTO also created a more effective method of dispute resolution
between member-states.5>

1. Non-Discriminatory Treatment

Essential to the core of WTO, members must commit themselves to the
non-discriminatory treatment of goods from other members. The WTO accom-
plishes this goal by requiring Most Favored Nation (“MFN”) treatment of all
member-states,® national treatment of goods,5 and the elimination of import
quotas.®

First, by extending MFN treatment, any trade benefits a state grants to one
trading partner, it must grant to all WTO members.%¢ Generally, when a state
lowers its tariff levels for one trading partner, it must also lower its tariffs for all
WTO members to the same level.5 MFN treatment, however, is not limited to

54. See supra notes 44-56 and accompanying text for a discussion of the negotiation of trade
agreements during GATT rounds.

55. WTO Agreement, supra note 19, art II(2); John H. Jackson, The WTO Dispute Settlement
Procedures: A Preliminary Appraisal, in THE WORLD TRADING SYSTEM: CHALLENGES AHEAD 153,
153 (Jeffrey J. Schott ed., 1996).

56. Schott, supra note 51, at 3; WTO and GATT, supra note 44. The basic foundations of GATT
are Most Favored Nation treatment, national treatment, and the elimination of import quotas. GATT,
supra note 20, art. I, ITI, & XI(1).

57. Smith, supra note 22, at 171.

58. WHALLEY & HAMILTON, supra note 28, at 1.

59. See supra notes 53-58, infra notes 59-76 and accompanying text for a discussion of the uni-
form requirements of WT'O members.

60. Agreement on Trade-Related Aspects of Intellectual Property, Dec. 15, 1995, Agreement
Establishing the World Trade Organization, Annex 1C, 33 LL.M. 81 (1994) [hereinafter TRIPs].

61. Demaret, supra note 40, at 162.

62. Understanding on the Rules and Procedures Governing Settlement of Disputes, April 15,
1994, Agreement Establishing the World Trade Organization, Annex 2, 33 LL.M. 112 (1994) [herein-
after 1994 Dispute Resolution Understanding].

63. GATT, supra note 20, art. I.

64. Id. art. III.

65. Id. art. XI(1).

66. GATT, supra note 20, art. I(1).

67. Id. For a discussion of the development of the concept of MFN, see JOHN JACKSON, WORLD
TRADE AND THE LAW OF GATT 249-72 (1969).
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tariffs. MFN treatment applies to “any advantage, favour, privilege or imu-
nity.”®® For example, a state may not use its safety regulations to bar the impor-
tation of products from one WTO member, but allow the importation of similar
products from another.®

Second, member-states are bound by the principle of national treatment.”
Under this principle, goods imported from member-states must be afforded no
worse treatment in their domestic market as goods from domestic producers.”!
Member-states may not use the imposition of internal taxes and regulations in an
unequal manner to provide protection for domestic producers.”? Application of
this principle would lift most non-tariff barriers, such as unreasonable health and
safety standards, from being imposed upon the products of member-states.”
This would also diminish the number of legal impediments on the entry of goods
into a member-state’s domestic market.

Third, member-states must refrain from the use of quantitative restrictions
on the imports of other member-states.” Under this provision, a member-state
may not impose a quota on imported goods.”” Nor may a member-state require
licenses to import or export goods if that license is meant to restrict the number
of imports.”®

Overall, the requisite nondiscriminatory treatment of goods from other
members of the WTO inherent in the above three requirements acts to provide
greater access to world markets for a member-state’s products. Under MFN
treatment, a member-state will not be disadvantaged by higher tariffs; this, in
turn, would result in a higher price of the goods. National treatment ensures that
a member-state’s products will be able to compete equally with those products of
the importing state. The prohibition on quotas ensures that a member-state will
not be limited to the amount of goods it can import into another member-state.
In sum, these conditions create a greater opportunity to sell more goods in other
member-states by opening their markets.

2. Reduction of Tariffs
The world trade system under GATT and the WTO is built upon the prin-

68. Id.

69. See Kevin C. Kennedy, The GATT-WTO System at Fifty, 16 WIs. INT'L L.J. 421, 428 (1998)
(stating imports of “like products” from WTO members must be given identical treatment).

70. Id. art. III.

71. Id.

72. GATT Dispute Settlement Panel Report: United States - Restrictions on Imports of Tuna, 30
I.LLM. 1594, § 5.11 (1991) [hereinafter Tuna-Dolphin].

73. For example, under GATT, Thailand could not employ policies to prohibit the importation of
U.S. cigarettes claiming the measures to be necessary to protect the health of its citizens. GATT Dis-
pute Settlement Panel Report: Thailand — Restrictions on Importation of and Internal Taxes on Ciga-
rettes, adopted 7 Nov. 1989, GATT Doc. DS10/R, 378/200, p. 223 [30 I.L.M. 122 (1991)].

74. GATT, supra note 20, art. XI(1).

75. Id.

76. Id.
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ciple of trade liberalization.”’” To achieve this goal, the member-states agreed to
reduce their tariff levels in order to promote greater economic prosperity.’8

Since the conclusion of GATT in 1947, member-states participated in eight
rounds of trade negotiations, resulting in significantly reduced tariff levels.”
During the Kennedy Round of the 1960s, member-states succeeded in reducing
tariffs by an average of thirty-five percent.®® During the recent Uruguay Round,
member-states included a new list of tariff concessions in an agreement called
the Marrakesh Protocol as an annex to the agreement establishing the World
Trade Organization.8! This list of tariff concessions is binding on all WTO mem-
bers.82 Thus, even through the latest round of trade negotiations, the member-
states showed their commitment to reducing tariff levels.

3. Protection of Foreign Investment

Another obligation of member-states is a greater protection of foreign in-
vestors. States participating in the Urugnay Round ratified the “Agreement on
Trade-Related Aspects of Investment Measures” (“TRIMs”) as an annex to the
Agreement Establishing the World Trade Organization.®® TRIMs apply to all
investment measures relating to the trade in goods.3* Specifically, member-states
commit themselves to applying investment measures consistent with the princi-
ples of GATT.®5 This commitment requires states to grant foreign investors na-
tional treatment, 86 and non-discriminatory access to domestic markets.8

77. Trade liberalization is the opening of borders to greater international trade, with fewer re-
strictions. See C. Fred Bergsten, Globalizing Free Trade, in THE WORLD TRADING SYSTEM:
CHALLENGES AHEAD 265, 265 (Jeffrey J. Schott ed., 1996); WHALLEY & HAMILTON, supra note 28, at
1.

78. Ursula Kettlewell, GATT - Will Liberalized Trade Aid Global Environmental Protection?, 21
DENV. J. INT’'LL. & PoL’Y 55, 58-59 (1992).

79. Herz, supra note 45, at 220. Agreements that reduce tariffs are called tariff concessions.

80. Id. at22].

81. Demaret, supra note 40, at 137. Significantly, member-states to the WTO must adhere to all
annexes to the Agreement Establishing the World Trade Organization. WTO Agreement, supra note
19, art. II(2). This solves the “free-rider problem.” Schott, supra note 51, at 3. In previous rounds
utilizing the GATT forum, only a few member-states would reach an agreement reducing tariffs. Due
to GATT’s requirement that MFN status be extended to all member-states, however, those states
agreeing to reduce their tariffs found themselves bound to extend these reductions to all members of
GATT. See id. (arguing states previously could realize benefits of corollary agreements to GATT
without actually undertaking obligation to follow them). Those states who were members to GATT,
but did not agree to further tariff reductions, could therefore benefit from the tariff concessions
reached in these rounds without committing themselves to reducing their own tariffs. Under the WTO
structure, the annexes bind all member-states to the agreement. WTO Agreement, supra note 19, art.
11(2).

82. WTO Agreement, supra note 19, art. 1I(2).

83. Agreement on Trade-Related Aspects of Investment Measures, Apr. 15, 1994, Agreement
Establishing the World Trade Organization, Annex 1A (1994) [hereinafter TRIMs).

84. Id. art. I.

85. Id. art. 2.

86. Id.; GATT, supra note 20, art. I11.

87. TRIMs, supra note 83, art. 2. Specifically, a member-state may not impose quotas or other
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4.  Protection of Intellectual Property

Of key importance in the new world trade system, as represented by the
WTO, is the protection of intellectual property. Annexed to the Agreement Es-
tablishing the World Trade Organization, and thus binding on its members, is the
Agreement on Trade-Related Aspects of Intellectual Property (“TRIP”).#8
TRIP is the first comprehensive attempt to address a multitude of intellectual
property rights in a single multilateral agreement.%

TRIP covers a wide range of intellectual property rights. The agreement
imposes on WTO members a duty to protect copyrights,® trademarks,”! geo-
graphic indication of product origin,? industrial designs,” patents,® layout de-
signs of integrated circuits,” and undisclosed information (trade secrets).%
TRIP requires that member-states provide a minimum level of protection to in-
tellectual property rights.” This level of protection is defined by three separate
major agreements.® They are: (1) The Convention Establishing the World In-
tellectual Property Organization;?® (2) The Paris Convention for the Protection
of Industrial Property;'® and (3) The Berne Convention for the Protection of
Industrial Property.101

It is not enough, however, for a member-state merely to pass legislation
protecting these intellectual property rights. States must also ensure the en-
forcement of intellectual property rights through adequate domestic proce-
dures.’2 1In addition, foreign owners of intellectual property must be accorded

restrictions on foreign investment. GATT, supra note 20, art. XI.

88. TRIPs, supra note 60.

89. Demaret, supra note 40, at 162.

90. TRIPs, supra note 60, pt. II, § 1.

91. Id.pt.11,§2.

92, Id.pt. 11,§3.

93. Id.pt.11,§4.

94. Id.pt. 11, §5.

95. Id.pt. 11, § 6.

96. Id.pt. 11, §7.

97. World Trade Organization, An Overview of the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement) (visited Feb. 2, 1999) <www.wto.org/wto/intellec/
intell2.htm> [hereinafter TRIPs Overview).

98. Id.

99. Convention Establishing the World Intellectual Property Organization, July 24, 1967, 6
I.L.M. 782. This organization was established to promote collaboration between states on the en-
forcement of intellectual property rights. Id. art. 3(i).

100. Paris Convention for the Protection of Industrial Property, March 20, 1883, 1 B.D.I.E.L. 681
(1990).

101. Berne Convention for the Protection of Literary and Artistic Works, Sept. 9, 1886, 1
B.D.LE.L. 715 (1990). This treaty creates more uniformity of intellectual property laws among states.
For example, once the United States acceded to the Berne Convention, the United States had to
change the length of time of its patent protection law from fourteen years from the date of issue to
twenty years from the date of filing. Dana Rohrabacher, Pennies for Thoughts: How GATT Fast
Track Harms American Patent Applicants, 11 St. John’s J. Legal Comment 491, 495 (1996).

102. According to the Agreement on Trade-Related Aspects of Intellectual Property:
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national treatment in the enforcement process.'®?

S. Dispute Settlement and Enforcement of Obligations

A dispute resolution system existed under GATT. This system, however,
was flawed. Under GATT, a member-state engaged in a dispute with another
member could first request consultations with that other state to attempt to ne-
gotiate a settlement.!%* Should consultation fail, the member-state could then
request that a GATT panel hear the dispute and make a decision on its merits.1%
Often, a state would request a panel when it believed that another member-state
did not comply with its obligations under GATT.1%6

Among the flaws in the GATT dispute resolution system was the require-
ment of unanimity. When a member-state wished to convene a panel to hear a
dispute, all GATT members had to agree to the formation of the panel.l” This
gave the state against whom a complaint was lodged an opportunity to veto the
formation of the panel. Additionally, for a panel decision to be binding on the
disputants, the decision had to be adopted by all GATT members.!® Thus, a
state found to be in violation of GATT by a panel could still object to the panel’s
decision and prevent its adoption.1%® Other problems with the dispute resolution
system included the length of the process,!1? and the tendency of the panels to
seek a compromise position between the two disputants instead of applying set
rules.111

The WTO creates a new system of dispute resolution remedying GATT’s

Members shall ensure that enforcement procedures as specified in this Part are available un-

der their national laws so as to permit effective action against any act of infringement of in-

tellectual property rights covered by this Agreement, including expeditious remedies to pre-

vent infringements and remedies which constitute a deterrent to further infringements.
TRIPs, supra note 60, art. 41(1).

103. Id. art. 3(1).

104. Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance,
Nov. 28, 1979, GATT B.LS.D. (26th Supp.) at 211,§ 8 (1980) [hereinafter Understanding Regarding
Notification].

105. 1d. § 10.

106. For example, in 1991, Mexico requested a GATT panel when it believed the United States
engaged in discriminatory treatment of imports of Mexican tuna. Tuna-Dolphin, supra note 72, § 1.1.

107. All GATT decisions were made by consensus. JOHN H. JACKSON, RESTRUCTURING THE
GATT SYSTEM 65 (1990).

108. Understanding Regarding Notification, supra note 104, § 21.

109. JACKSON, supra note 107, at 65. In 1991, a GATT panel found the Marine Mammal Protec-
tion Act of the United States violated the principle of non-discrimination because it placed stricter
requirements on tuna imported from Mexico than from other member-states. Tuna-Dolphin, supra
note 72, § 7.1. Because the United States objected to this panel decision, it was never adopted. Ilona
Cheyne, Environmental Unilateralism and the WTO/GATT System, 24 GA. J. INT'L & Comp. L. 433,
433 (1995). Essentially, the United States was able to use its GATT membership as a veto to the
adoption of a panel decision that would require the United States to alter its trade regulations under
the GATT system.

110. JACKSON, supra note 107, at 65.

111. I4.
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defects.’? During the Uruguay Round, GATT member-states sought a rule-
oriented system.!!3 Under the new system established by the WTO, when a state
has a dispute with another member, that state is to request consultations with the
other state.l1* If consultations do not resolve the issue within sixty days, a state
may request the establishment of a panel.!l> A panel is convened automatically,
unless the member-states on the dispute settlement body vote unanimously
against the formation of the panel.!’ Once the panel reaches its decision, the
parties to the dispute have an opportunity to appeal the decision to a permanent
appellate body established by the WTO.117 Once a final decision is reached by
the appellate body, it becomes binding on all members unless unanimity exists
against the adoption of the decision.!!® This new system takes away the ability of
a member-state to veto unilaterally a decision finding it in violation of its inter-
national trade obligations.l’® The dispute resolution system under the WTO,
therefore, gives its members an effective means of enforcing WTO obligations
and ensuring the markets of other member-states remain open on fair terms.

C. Potential Benefits for Russia of WTO Accession

Russia can expect to gain much should it accede to the WTO. Russian
goods would be able to enter more markets on favorable terms.!?® This would
give Russian producers an opportunity to increase the number of sales. Addi-
tionally, WTO membership would help Russia attract more foreign capital and
create more jobs.!?! Finally, WTO membership would help solidify Russian eco-
nomic reforms through a binding international agreement 22

1. Expanded Markets

Membership in the WTO would benefit Russia by providing greater access
to world markets for Russian products. As mentioned,'2® the WTO would re-
quire all member-states to extend MFN treatment to Russia at accession.1?4
Thus, all member-states would find themselves obligated to apply their lowest

112. Jackson, supra note 55, at 154-155.

113. Jackson, supra note 55, at 154.

114. 1994 Dispute Resolution Understanding, supra note 62, art. 4.

115. Id. art. 4(7).

116. Id. art. 6(1).

117. Id. art. 17(4).

118. Id. art. 17(14).

119. Id.

120. See infra notes 123-27 and accompanying text for a discussion of expanding markets.

121. See infra notes 128-30 and accompanying text for a discussion of membership’s effect on
foreign investments.

122. See infra section 1.C for an analysis of how membership in the WTO will strengthen re-
forms.

123. See supra notes 63-76 and accompanying text for a discussion of non-discriminatory treat-
ment.

124, GATT, supra note 20, art. 1.
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tariff rate to imports from Russia.'?> As a consequence, the price of Russian
goods would fall in foreign markets. Lower prices would presumably make Rus-
sian goods more attractive to consumers, thus giving Russian producers an op-
portunity to sell more goods.

Once a member of the WTO, Russian goods would enter world markets on
equal footing as other member-states in terms of tariffs.1?6 The goods would not
be subject to more stringent barriers to trade.?” This would act to increase the
availability of Russian goods to consumers world-wide, expanding sales.

2. Foreign Investment

In addition, membership in the WTO would help Russia attract greater for-
eign investment. One problem Russia experienced in this area is its endemic
lack of hard currency.l?® To solve this problem, Russia needs to attract foreign
investment to inject hard currency into its economy. Membership in the WTO
would signify Russian acceptance of the obligation of protecting the rights of
foreign investors. Under the rules of the WTO, foreign investors must be ac-
corded the same protection as nationals of the member-state.?® As Russian
membership would have to be approved by the member-states, it would also sig-
nal acceptance by these states of Russia into the world economic system.>® In
turn, this would signal greater stability for the foreign investor. The risks of in-

125. See supra notes 63-76 and accompanying text for a discussion of Most-Favored Nation
treatment.

126. See GATT, supra note 20, art I, at 197-98 (discussing requirement of equal treatment in
terms of tariffs).

127. Id

128. Hard currency is currency which is freely convertible and accepted internationally.
RICHARD SCHAFFER ET AL., INTERNATIONAL BUSINESS LAW AND ITS ENVIRONMENT 35 (3d ed.
1996). Hard currencies include the American dollar, the British pound, and the German mark. Russia
needs hard currency to pay interest on the loans from the IMF, and to import basic goods such as
pharmaceuticals. Mark A. Stoleson, Investment at an Impasse: Russia’s Production-Sharing Agreement
Law and the Continuing Barriers to Petroleurn Investment in Russia, 7 DUKE J. COMP. & INT’L L. 671,
674 (1997). Russia’s hard currency reserves dwindled in August 1998 due to the financial crisis. See
Michael Wines, Russian Nominee Warns of Chaos if He is Rejected, N.Y. TIMES, Sept. 7, 1998, at Al
(discussing plan to increase hard currency reserves to mid-summer levels). When nominated for
Prime Minister, Victor Chernomyrdin proposed doubling Russia’s hard currency reserves in order to
bring the reserves back to their mid-summer level. See id. Many of Russia’s public actions since the
collapse of the Soviet Union were aimed at obtaining more hard currency. In a 1992 agreement, the
United States bought uranium from Russia in order to provide Russia with much needed hard cur-
rency. Matthew L. Wald, U.S. Privatization Move Threatens Agreement to Buy Enriched Uranium
from Russia, N.Y. TIMES, Aug. 5, 1998, at A6. The Russian uranium had been used in nuclear weap-
ons. Id. The United States bought the uranium for use in U.S. nuclear power reactors. Id. Despite
this attempt, however, Russia has resorted to selling weapons in order to generate the much needed
hard currency. See Philip Shenon, Russia Outstrips U.S. as Chief Arms Seller to Developing Nations,
N.Y. TiMES, Aug. 20,1996, at A3 (stating Russia is now top arms seller to developing world).

129. See supra notes 63-76 and accompanying text for a discussion of non-discrimination re-
quirements.

130. As used in this Comment, the world economic trading system refers to membership in the
WTO.
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vesting in Russian would decrease, thereby acting as an incentive to invest.

3. Jobs

Both expanded trade and greater foreign investment would in turn further
profit Russia by creating more jobs for Russian citizens. With more markets in
which to sell Russian goods, there is a possibility of greater sales. The profits
from these sales could be pumped back into the Russian economy. Businesses
can use their profits to expand their ventures. Foreign investors would act to
construct new businesses, and expand existing ones. Expanding business ven-
tures, and creating new ones, would require the labor of more workers. Thus, by
joining the WTO, Russia would be taking steps to provide greater employment
opportunities for its people.

4. Stability of Market Reforms

Finally, membership in the WTO would help the reformers solidify Russia’s
economic transition. Since the fall of the Soviet Union, Russia has traveled
down a bumpy political road. The hyperinflation that followed price liberaliza-
tion harmed many Russian citizens by wiping out their life savings. This has re-
sulted in an increased resentment by many Russians toward reformers, as many
outside of Moscow have clamored for a return to Communism.!3 Popular dis-
content has translated into the resurgence of the Communist Party.)32 The
Communist Party gained a plurality of seats in the 1995 election of the Russian
Duma.!33 The Communists combined forces with Vladimir Zhironovsky’s Lib-
eral Democratic Party!3* to have a great impact on Russian legislation.1®> The

131. In the 1995 elections of the State Duma, most of the support for the Communist Party came
from regions outside of Moscow and St. Petersburg. David Hoffman, Russian Vote Threatens to Cause
Impasse, WASH. POST, Dec. 19, 1995, at Al.

132. During the 1996 presidential elections, Communist Party leader Gennady Zyuganov at-
tempted to appeal to the Russian people by blaming past leaders for leading Russia down the path of
ruin. Gennady Zyuganov, To the Veterans of the Great Patriotic War, Home Front Workers, Officers,
and Men of the Russian Army and Navy, and All Citizens of Russia!, PRAVDA Rossli, May 7, 1996, at
1, available in LEXIS, News Library, Europe SPD File. Zyuganov stated, “First Gorbachev and later
his successor, Yeltsin, laid the country open to plunder and crushed under foot the national holies.” Id.

133. Chrystia Freeland, After the Dress Rehearsal: Yeltsin Has to Find New Ways of Winning Vot-
ers’ Confidence After Communists’ Victory at the Weekend, FIN. TIMES, Dec. 20. 1995, at 17. The Rus-
sian Constitution provides for a legislature, known as the Federal Assembly, which is made up of two
houses: the State Duma, and the Soviet of the Federation (also translated as the Federation Council).
KONST. RF art. 95(1)(1993). A federal law must be passed by the State Duma. Id. art. 105(1). The
Soviet of the Federation must then approve of or reject the law. Id. art. 105(4). To have force, the
President of the Russian Federation must them sign the law. Id. art. 107(1).

134. For a discussion of the position of the Liberal Democratic Party of Russia (“LDPR”) in
Russian politics, see generally, interview by Nikolai Zlobin with Alexei Mitrofanov, reprinted in Inter-
national Politics, Everyone is for Himself, 6 DEMOKRATIZATSIYA 133 (1998) [hereinafter Mitrofanov]
and interview by Nikolai Zlobin with Vyacheslav Kiselev, reprinted in The LDPR is Here for the Long
Run, 6 DEMOKRATIZATSIYA 148 (1998) [hereinafter Kiselev]. Mitrafanov, member of the LDPR and
Chairman of the Committee on Geopolitics in the State Duma, admitted that many in the West view
Zhirinovsky as a fascist. Mitrofanov, supra, at 134. Further, Zhirinovsky has played off of many Rus-
sians’ feelings of nationalism and their dissatisfaction with the Yeltsin government in seeking a strong
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fear is that with such control over the legislative system, the Communists will be
able to undo, or slow down market reforms.!36

Recent political developments in Russia highlight the fragile ground upon
which reform stands. In the very tumultuous year of 1998, the Russian Federa-
tion saw the appointment of three Prime Ministers.!¥” A sharp decline in the

political position for his party. Id. Part of the LDPR’s goal is to seek the reintegration of parts of the
former Soviet Union, such as portions of Ukraine, Byelorus, and Kazakhstan, into the Russian Federa-
tion. Id. at 137. Kiselev, another member of the LDPR and the Deputy Chairman of the Committee
on Legislation, Courts, and Legal Reform in the State Duma, stated that, “[y]es, we are an opposition
party; not an opposition only toward the current government, but also the opposition against the en-
tire course of reforms.” Kiselev, supra, at 149.

135. The Communist Party controls 146 seats in the Duma, and Zhironovsky’s party controls 51
seats. Together, the two groups control 197 seats out of 450, or about 43% of the available seats.
ANALYTICAL BOARD OF THE STATE DUMA APPARATUS, STATE DUMA OF THE FEDERAL ASSEMBLY
OF THE RUSSIAN FEDERATION (SECOND CONVOCATION) (1996). ‘

136. In 1995, the Communist Party of Russia announced that part of its platform included the
nationalization of public property that had been privatized, more control over production by the
workers, the restoration of a state monopoly over hard currency and the exportation of raw materials,
compensation to the Russian people for savings lost due to the hyperinflation of the early 1990s caused
by price liberalization, and the proclamation that land is the property of the state and thereby prohib-
ited from sale. Viktor Ivanov, CPRF is for Those Who Liked Socialism, KOMMERS, Oct. 14, 1995, at
3, available in LEXIS, News Library, Europe SPD File.

137. Under the Russian Constitution, the President acts as the Head of State, with broad powers
to formulate policy direction. KONST. RF art. 80 (1993). The Prime Minister acts as the Head of Gov-
ernment, running the day to day operations of the Russian Government. Id. art. 110(2). The Presi-
dent, with the consent of the State of Duma, nominates the Prime Minister. Id. art. 111(1).

On March 23, 1998, President Yeltsin dismissed the Russian Prime Minister Viktor Cherno-
myrdin and the entire Russian Government. Steve Liesman & Betsy McKay, Yeltsin, in a Surprise,
Ousts His Government, WALL ST. J., Mar. 24, 1998, at A16; Daniel Williams, Yeltsin Fires Prime Min-
ister, Entive Cabinet, WASH. POST, Mar. 24, 1998, at Al. Yeltsin appointed Sergei Kiriyenko, thirty-
five year old Fuel and Energy Minister, as acting Prime Minister. Liesman & McKay, supra, at Al6;
Williams, supra, at Al. Some foreign observers saw this as an example of Yeltsin acting on a whim.
See, e.g., Jim Hoagland, Yeltsin’s Monday Massacre, WASH. POST, Mar. 26, 1998, at A23; Russia’s New
Premier, WASH. POST, Mar. 29, 1998, at C6 [hereinafter Russia’s New Premier]; William Safire, You're
All Fired, N.Y.TIMEs, Mar. 26, 1998, at A27.

While some foreign observers welcomed the dismissal of Chernomyrdin, others viewed this act as
only adding to the instability of reforms in Russia. The Wall Street Journal proclaimed, “[i]f the Cher-
nomyrdin era ends here, the Yeltsin legacy will be brighter.” So Long, Viktor, WALL ST. J., Mar. 24,
1998, at A22 [hereinafter So Long, Viktor], as Chernomyrdin’s tenure has been seen as being plagued
by corruption. Mr. Yeltsin's Latest Surprise, N.Y. TIMES, Mar. 24, 1998, at A22 [hereinafter Mr. Yelt-
sin’s Latest Surprise]. Specifically, Chernomyrdin has been linked to the interests of banking institu-
tions in Russia. Id.; So Long Viktor, supra, at A22. United States observers charge that Cherno-
myrdin gave seven banks, that helped Yeltsin’s 1996 presidential campaign, special governmental
favors and privileges. Mr. Yeltsin’s Latest Surprise, supra, at A22; Alessandra Stanley, Shake-up in
Russia: The Meaning; The Reformers Did It. No, Blame the Bankers. N.Y. TIMES, Mar. 24, 1998, at A8.
Critics have also charged that Chernomyrdin allowed the banks to appropriate a large share of for-
merly state-owned enterprises when they were privatized. Mr. Yeltsin’s Latest Surprise, supra, at A22.
To these observers, the end of the Chernomyrdin era signaled the end to the special influence of large
banking institutions on the Russian Government. So Long, Viktor, supra, at A22.

Chernomyrdin, however, was considered a strong candidate for Russia’s presidential election in
2000. Russia’s New Premier, supra, at C6. His dismissal, at first, weakened his political prospects. Id.
This has only strengthened the position of nationalists and communist candidates in Russia with an
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value of the ruble in August of 1998 led to widespread hoarding of basic necessi-
ties, such as food, in Russia.!3® The appointment of a former KGB official,
Yevgeny Primakov, in September of 1998 only demonstrated further the uncer-
tain future of economic reforms in Russia.!?® Indeed, it was not even certain that
the federal government in Moscow could enforce a uniform response to the eco-
nomic crisis in other regions of Russia.l?

Membership in the WTO would help to minimize this instability. The Rus-

eye on the presidential elections. Id.

Yeltsin surprised the world again when he dismissed Kiriyenko on August 23, 1998. Michael R.
Gordon, Yeltsin Counting Commupnist Favor, N.Y. TIMES, Aug. 25, 1998, at Al. Kiriyenko was fired
after a decision to devalue the ruble led to a dramatic decline in the value of the ruble. David
Hoffman, Pressure Builds for Shift by Yeltsin, WASH. POST, Sept. 8, 1998, at A18 [hereinafter Pressure
Builds).

Initially, Yeltsin chose Chernomyrdin to once again become the Prime Minister of Russia. The
State Duma, however, rejected Chernomyrdin’s nomination twice. Id. at Al. Under the Russian Con-
stitution, if the State Duma rejected the President’s choice for Prime Minister three times in a row, the
President first appoints his own choice for Prime Minister, then dissolves the State Duma and calls for
new elections. KONST RF art. 111(4) (1993). With the rising discontent among the Russian people
due to the drop in the value of the ruble, see, e.g., Pressure Builds, supra, at Al (stating protests
erupted over food shortages), a call for new elections would have been a risky venture. While Yeltsin
would have his choice of Prime Ministers, he may have had to contend with a State Duma that is more
opposed to his reforms. Yeltsin and the State Duma, therefore, accepted a compromise candidate,
Yevgeny Primakov. David Hoffman, Diplomat is Named Russian Premier, WASH. POST, Sept. 11,
1998, at A1 [hereinafter Diplomat Named Premier].

138. Daniel Williams, As Ruble Plummets, Moscovites Buy in Bulk, W ASH. POST, Sept. 8, 1998, at
Al8.

139. At the time of his nomination, Primakov’s choices for key governmental positions all ap-
peared to have contacts to the old Soviet state apparatus. Diplomat Named Premier, supra note 137,
at Al. For example, it was reported that Primakov’s choice for Deputy Prime Minister was Yuri
Maslyukov, the former head of Gosplan, the governmental agency of the Soviet Union that planned
the Soviet economy. Id. Similarly, Primakov’s clioice for Chairman of the Russian Central Bank was
Viktor Geraschenko, the former head of Gosbank, the state run Soviet Bank. Id. With such govern-
mental positions held by those familiar with the Soviet style of government, it is questionable whether
the new Russian Government will pursue reforms, or revert back to a state controlled economy. Rus-
sian national, and former World Chess Champion, Garry Kasparov, criticized the direction of this new
government stating, “[flood shortages, hyperinflation, a state monopoly on foreign trade, soft loans to
unprofitable industries, forced hard-currency sales and other relics of the Communist era have been
brought out of retirement in the name of ‘stability.”” Garry Kasparov, Russia Stares Into the Abyss,
WALLST. J,, Oct. 16,1998, at Al4.

The precise future of the course of Russian policy, however, is far from clear. While former So-
viet officials may have dominated Primakov’s initial appointments, in October 1998, Primakov met
privately with two reform minded politicians. Chloe Arnold, Comebacks Rumored for Kiriyenko,
Chubais, MOs. TIMES, Oct. 13, 1998, available in LEXIS, News Library, Mostms File. Kiriyenko re-
ported that he had been offered a position as the leader of Sberbank, a state-run commercial bank. Id.
Chubais stated that he had discussed the IMF with Primakov, but asserted no political offers had been
made. Id.

140. The economic crisis to hit Russia in 1998 prompted many regional governments in Russia to
adopt their own price controls. Michael R. Gordon, One Patch of Russia’s Economic Crazy Quilt,
N.Y. TIMES, Sept. 23, 1998, at Al. In the Siberian republic of Krasnoyarsk, the governor, Aleksandr
Lebed, decreed that merchants could only charge ten percent more for the goods that they sold than
they originally paid for them. Id. Violation of this policy only invited an unannounced search and
seizure by tax inspectors. Id.
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sian Constitution states that international law constitutes part of the Russian le-
gal system.!¥! Further, the Constitution dictates that if Russian legislation con-
tradicts a treaty to which Russia is a party, the rules of the treaty shall prevail.1?
The Russian Civil Code echoes these principles:

Generally accepted principles and norms of international law and in-

ternational treaties of the Russian Federation shall be, in accordance

with the Constitution of the Russian Federation, integral parts of the
legal system of the Russian Federation. . ..

If an international treaty of the Russian Federation establish rules that

are different from those which are provided in civil legislation, the

rules of the international treaty shall prevail.1*3

Both the constitution and the Civil Code create a hierarchy of legal author-
ity. Within this hierarchy, Russia’s standing international obligations receive
more weight than legislation.

The WTO is an international agreement. It creates international obliga-
tions on the part of its member-states. Thus, should the Russian Duma pass laws
contradictory to the principles of the WTO, those laws would yield to obligations
under the WTO. As the WTO is based on a commitment to liberalize interna-
tional trade relations, such deference would help secure the path of economic
reform within Russia.

D. History Behind the Russian Application

Before becoming an independent state, Russia was but one of fifteen re-
publics that comprised the Soviet Union. Under the Soviet system, the govern-
ment played a key role in administering the Soviet economy.!* Since 1992, Rus-
sia has pursued policies to alleviate the disastrous economic policies pursued by
the Soviet Union.14

After the Second World War, the United States desired that the Soviet
Union be part of the IMF, the World Bank, and the ITO.1%¢ The United States
believed that pursuing a policy of trade liberalization could avert another world-
wide economic crisis such as the Great Depression.’#? This position represented
the view that a truly global system required the participation of the Soviet Un-
ion.148

The Soviet Union, however, declined to join any of these organizations de-

141. KONST. RF art. 15(4) (1993)

142. 1d.

143. GKRF art. 7.

144. PAUL R. GREGORY, RESTRUCTURING THE SOVIET ECONOMIC BUREAUCRACY 2 (1990).

145. See Kent F. Moors, The Failure of Russian Privatization 1992-1994: How the Industrial No-
menklatura Prevented Genuine Reform, 3 J. INT'L LEGAL STUD. 1, 18 (1997) (discussing attempts to
reform recently-collapsed Communist economic system).

146. HAROLD JAMES, INTERNATIONAL MONETARY COOPERATION SINCE BRETTON WOODS 48
(1996).

147. Id. at 34.

148 Seita, supra note 21, at 435 n.28.
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spite its participation in the Bretton Woods discussions in 1945.149 At that time,
the Soviet Union believed the ITO constituted an attempt by the United States
to place itself in a dominant position in international economics after the war.!>

Domestically, the economy of the Soviet Union was based on the command
system. The state owned all of the means of productions, such as the factories
and capital equipment.15! The Central Planning Committee, Gosplan, prepared
an economic agenda according to the broad policy goals of the political leader-
ship.1>2

The Soviet economy responded neither to the law of supply and demand,
nor to the need to seek profits.1>® This would often lead to shortages of com-
modities in demand, and a surplus of unwanted goods.!>* As these shortages sig-
nified a high-demand within the population, managers could produce low-quality
goods.1’3 Eager consumers with little choice would be forced to buy them.!36 In
essence, the Soviet economy was inefficient and did not encourage quality prod-
ucts.

Prices in the Soviet Union were often set irrationally, with little regard for
the cost of production.” The Soviet system aimed to provide for the basic
needs of its population.!® Food and other necessities were priced low, while
luxury items were more expensive.l>® Under this system, the prices of goods did

149. JAMES, supra note 146, at 60,

150. Id. at 49. At Bretton Woods, the U.S.S.R. desired recognition of its position as a world su-
perpower. Id. Voting in the organizations to be created at Bretton Woods was to be weighted. Id. at
48. Specifically, the U.S.S.R. sought a greater weight in voting in recognition of its military power. Id.
at 49.

151. WiLLIAM J. BAUMOL & ALAN S. BLINDER, ECONOMICS: PRINCIPLE AND PoLICY 796-97
(1982).

152. ALEC NOVE, AN EcoNnoMIC HISTORY OF THE USSR 1917-1991 95-96 (1982). Below Go-
splan stood the ministries, which oversaw the day-to-day management of a specific industrial sector.
BAUMOL & BLINDER, supra note 151, at 796-97. At the bottom of this economic system stood the en-
terprise managers, who actually possessed little authority. Id. Their function was to fulfill the direc-
tives from the central authorities. Id. Basically, directives flowed down from Gosplan, and data
flowed up from the bottom. Id. The number of bureaucracies involved in creating the Soviet econ-
omy was immense. GREGORY, supra note 144, at 2. In total, there were thirty-eight state committees,
thirty-three union ministries, twenty-eight union-republic ministries, and over three hundred regional
ministries, all with a part to play in developing the Soviet economy. Id.

153. GREGORY, supra note 144, at 1.

154. BAUMOL & BLINDER, supra note 151, at 800.

155. Id.

156. Frustrated with the shortages, Soviet people engaged in “conspicuous consumption” once
they received their pay. HEDRICK SMITH, THE NEW RUSSIANS 183 (1990). “The shortage of goods is
demoralizing; grim prospects for the economy foster hedonism, the search for immediate gratifica-
tion.” Id.

157. See Fred Coleman, Was Boris a Bad Bet? US Policy Staked Yeltsin to Win, Democracy to
Show Might Have Been More Prudent, U.S. NEWS AND WORLD REP. Sept. 30, 1996 available in 1996
‘WL 7811542 (discussing price fixing and later attempted privatization in Soviet Union).

158. JERRY F. HOUGH, OPENING UP THE SOVIET ECONOMY 47 (1988).

159. Id.
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not reflect the cost of production.'® For every item sold, the Soviet government
would lose capital. The pricing system of the Soviet Union was illogical and
doomed to accumulate enormous debt.

The Soviet system survived, in part, due to the terror that supported it.16!
During the reign of Stalin, the threat of persecution loomed over all Soviet citi-
zens who dared oppose the Communist Party.162 Opposition to Stalin, or merely
the appearance of opposition, could cost a person his/her life.16* Soviet citizens
may have been motivated to participate in the economic progress of the
U.S.S.R,, but only out of fear. In fact, during the reign of Stalin, Soviet economic
policy, both domestically and internationally, stemmed from Stalin’s own will
and domination.164

Once the threat of terror was removed from the Soviet economy, the Soviet
people lost their incentive to achieve greater results.!5 During the reign of
Leonid Brezhnev, the Soviet state invested heavily in agricultural machinery.166
Despite this investment, however, the Soviet Union experienced a very small in-
crease in agricultural output.!’ The Soviet Union even became dependent on
imports of grain from Western states.!® In the industrial sector, the Soviet Un-
ion experienced a similar decline in the rate of growth and worker productiv-
ity.18® Once the threat of terror lifted, the Soviet economy slipped into a period

160. Id. Bread, for example, sold for a lower price than the grain used to make it. Jd. Meat sold
for less than what the government paid the peasants for the animals. Jd.

161. Bruce L.R. Smith, Whar is the State of Democracy in Post-Communist Countries?, 5
DEMOKRATIZATSIYA 529, 529 (1997) (stating, “[t}he reason [communism persisted] was that terror lay
at the heart of the totalitarian system and destroyed any vestiges of or opportunities for political oppo-
sition.”)

162. MARTIN MALIA, THE SOVIET TRAGEDY: A HISTORY OF SOCIALISM IN RUSsIA, 1917-1991
217 (1994). Kulaks, for example, were rich peasants reluctant to give up their land to the Soviet state.
Id. Stalin engaged in a campaign of coercion “camouflaged as a class war waged by the proletariat and
the poorer peasants against the kulak|s] who were striving to restore ‘capitalism.” Id. One only
needed to be charged with being a kulak to suffer arrest and deportation. NOVE, supra note 152, at
166.

163. MALIA, supra note 162, at 228. During his reign, millions of Soviet citizens were arrested or
executed in a seemingly arbitrary fashion. Id.

164. NOVE, supra note 152, at 322. Stalin’s domination extended beyond the borders of the
U.SS.R. to all of the Communist states of Eastern Europe. Id. Trade Ministers for Bulgaria and
Czechoslovakia were executed for attempting to reach fairer trade agreements with the U.S.S.R. Id.
Yugoslavia, which began to pursue accession to GATT in 1948, was subject to a total trade embargo.
Id. The U.S.S.R. lifted this trade embargo in 1954, after Stalin’s death. Id. at 358.

165. MALIA, supra note 162, at 357. After Stalin’s death in 1952, the use of state terror in the
Soviet Union declined. /d. Malia argues that the economy of the Soviet Union became too large and
too complex for totalitarian measures to work. Id.

166. NOVE, supra note 152, at 381.

167. Id.

168. Id. at 380.

169. MALIA, supra note 162, at 361. Malia presents CIA statistics showing that the Soviet GNP
between the years of 1966 and 1970 grew at a rate of 5.1%. Id. at 363. Between the years of 1976 and
1980, the Soviet GNP grew at a rate of 2.3%. Id. CIA statistics are based on estimates, however, as
accurate data on the Soviet economy were unavailable. Id. at 362. These estimates are believed to be
overly optimistic. /d. Russian economists now estimate that in the period between 1979 and 1980, the
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of stagnation.1”

After the Second World War, the Soviet Union pursued international trade
policy in a haphazard fashion. In 1949, the Communist states of Eastern Europe
and the U.S.S.R. created the Council of Mutual Economic Assistance (“Come-
con”).! Comecon was intended to create a greater integration of the econo-
mies of the Communist states.'”> During Stalin’s reign, however, Comecon re-
mained mostly inactive. The U.S.S.R. conducted its trade relations mostly by
negotiating bilateral trade treaties.!”> Despite the existence of an international
association aimed to better integrate the economies of the Communist states of
Eastern Europe with the Soviet Union, the Soviet Union failed to utilize this
mechanism in a systematic fashion.

With regard to its international trade relations, the Soviet Union pursued a
policy of protectionism. Gosplan obtained foreign imports from direct negotia-
tions, deliberately seeking to exclude those items which were already produced
in the Soviet Union, and virtually guaranteeing a domestic market totally re-
served for Soviet products.!’ Few Soviet goods were exported, freeing manag-
ers to concentrate on the domestic market, where demand was always high.1”
By avoiding sale on foreign markets, Soviet goods were protected from facing
competition. This artificial barrier to competition meant that the forces that en-
couraged high-quality and lower prices were not felt by the Soviet industry.176

In 1985, Mikhail Gorbachev became the General Secretary of the Commu-
nist Party of the Soviet Union. Gorbachev recognized that the Soviet Union’s
economy had stagnated.’”’ In order to save Communism, a policy of restructur-
ing, or perestroika was required.l”®

The Uruguay Round of GATT negotiations began shortly after Gor-
bachev’s ascension. In order to maintain the U.S.S.R.’s position in the world
economy, the U.S.S.R. requested observer status to GATT,”® with the under-

Soviet Union may have entered a period of negative growth. Id. at 363.

170. MARSHALL I. GOLDMAN, WHAT WENT WRONG WITH PERESTROIKA 49 (1991). It has been
argued that the economy of the Soviet Union was only able to survive during this period due to its vast
natural resources. Id. Specifically, the Soviet Union realized over $170 billion from the export of pe-
troleum. /d. Unfortunately, the whereabouts of most of this money are unknown. Id.

171. ALEC NOVE, AN ECONOMIC HISTORY OF THE U.S.S.R.: 1917-1991, 322 (3d ed. 1992).

172. See id. at 322 (stating Stalin became suspicious of nationalist deviations). Comecon was one
of several economic measures taken by Stalin in response to the Marshall Plan in order to encourage
greater unity among Communist Eastern Europe. See id.

173. I1d.

174. HOUGH, supra note 158, at 9-10.

175. Id.

176. Id.

177. See generally MIKHAIL GORBACHEV, PERESTROIKA 5 (1987) (discussing the structural de-
fects of the Soviet economic system and its need for change).

178. Id. at1.

179. Kevin C. Kennedy, The Accession of the Soviet Union to GATT, 21 No. 2 J. WORLD TRADE
L. 23,23 (1987). A state with observer status is not a signatory to the agreement. Rules of Procedure
for Session of the Contracting Parties, GATT 12th Supp., B.1.S.D. 10, Rule 8 (1968). The state, how-
ever, may attend meetings and participate in discussions. Id. The observer state does not have a vote.
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standing that full accession would follow soon thereafter.!® The United States
opposed this request, stating that the Soviet economy had not shown the requi-
site commitment to decentralize its foreign trade apparatus.!8!

Gorbachev steered the Soviet Union down the road to decentralization. In
1991, the Soviet Union reached an agreement, the Union Treaty, with its fifteen
constituent republics that would have given greater power to the republics at the
expense of the central government.!8? Before this treaty could be signed in
August of 1991, desperate members of the Communist Party attempted to seize
power in order to thwart this decentralization.!®® The coup failed, however, re-
sulting in the collapse of Communist domination of the Soviet Union, and even-
tually the dissolution of the U.S.S.R. in December of 1991.184

I1. THE PROCESS OF ACCESSION

Under the terms of the Agreement Establishing the WTO, any state may
accede to the WTO.1%% In order to do so, an application must successfully com-
plete several stages.!® First, that state must reach an agreement called a Proto-
col of Accession on the terms under which it will enter the WTO.!¥’ The Minis-
terial Conference then decides on whether the state may accede.!®® The
Ministerial Conference includes a representative from each member-state, and
meets at least once every two years.'®® A two-thirds majority of the members of
the Ministerial Conference must approve the agreement.!®

Even if a new state should accede to the WTO, a member-state may choose
not to apply the obligations of the WTO to the new member at the time of acces-
sion.®! This is known as the strategy of “non-application.”’? This strategy
would be effective if the member-state had a large market, and, therefore, lever-

Id.

180. Kennedy, supra note 179, at 23.

181. Id.

182. U.S.S.R., Treaty on the Union of Sovereign States, reprinted in CURRENT DIGEST OF THE
SOVIET PRESS, 43.31 (1991).

183. See Europe and the Coup, THE ECONOMIST, Aug. 27,1991, at 17 (noting coup was timed to
coincide with signing of Union Treaty). See also Seweryn Bialer, The Death of Soviet Communism,
FOR. AFFAIRS, Winter 1991, at 166 (discussing connection between coup and the rise of nationalism
within Soviet Union).

184. The flag of the Soviet Union was lowered for the final time from the top of the Kremlin on
December 25, 1991, and replaced with the flag of the Russian Federation. Serge Schmemann, The
Soviet State, Born of a Dream, Dies, N.Y. TIMES, Dec. 26, 1991, at Al

185. WTO Agreement, supra note 19, art. XII(1).

186. What is the WTO, supra note 25.

187. Id.

188. Id. art. X1I(2).

189. Id. art. IV(1).

190. Id. art. XII(2).

191. Id. art X10I(1).

192. Smith, supra note 22, at 170. See id. at 170 n.6 for the meaning of nonapplication.
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age in negotiating trade agreements.'®> Such a state would only have one vote in
the Ministerial Conference and may not be able to garner enough support to
frustrate the accession of the new member. By applying the strategy of non-
application, the member-state could use its leverage to negotiate a separate and
more favorable trade agreement from the Protocol of Accession.9

Timing, however, is a critical factor in applying the strategy of non-
application. The member-state applying this strategy must notify the Ministerial
Conference before the approval of the agreement on the terms of accession.1%?
Failure to do so will result in the member-state granting the same concessions to
the new member as it grants to all other members of the WTO.

States applying to the WTO must show both patience and a commitment to
fulfill WTO obligations.!?¢ WTO accession requires a state to open its admini-
stration of trade to the inspection of WTO members.1” The WTO must examine
the domestic economic and political systems of that state to determine its will-
ingness to eliminate trade barriers.!® The accession process can take a long
time, sometimes more than a decade.’®® With the possibility of a member-state
pursuing the strategy of non-application, a state applying for accession must be
willing to address the concerns of all member-states in order to receive the full
benefits of WI'O membership.

III. THE ACCESSION OF FORMERLY PLANNED ECONOMIES TO THE WTO

While the Agreement Establishing the WTO provides for the procedure of
accession, the agreement does not set forth the criteria that the Ministerial Con-
ference should use in assessing the application of a state. Generally, the WTO
embodies the principle of international trade free from unnecessary state inter-
ference.290 :

Member-states to GATT, the predecessor to the WTO, permitted the ac-
cession of four Eastern European states during the 1960s and 1970s.2°! Before
1989, Yugoslavia, Poland, Romania, and Hungary were all dominated by the
Communist Party, and were generally considered non-market economies.?02
Their experience in acceding to GATT can serve as a model of what commit-

193. Id.

194. Id.

195. WTO Agreement, supra note 19, art. XIII(3).

196. Smith, supra note 22, at 170.

197. Id.

198. Id.

199. China, for example, began its bid to accede to the General Agreement on Tariffs and Trade
in 1986. Susanna Chan, Taiwan’s Application to the GATT: A New Urgency with the Conclusion of the
Uruguay Round,2 IND. J. GLOBAL LEGAL STUD. 275, 279 (1994).

200. Seita, supra note 21, at 445-48.

201. See infra sections IIL.A and IIL.B for a discussion of the accession of Yugoslavia, Poland,
Romania, and Hungary.

202. See infra sections IIL.A and I[ILB for a discussion of the economies of Yugoslavia, Poland,
Romania, and Hungary.
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ments Russia must make before it can accede to the WTO.

These Eastern European states show two avenues down which a non-
market economy could travel in order to accede to GATT. A state could either
transform its economy through the process of decentralization or maintain its
centralized economy but make greater import concessions.

A. Decentralization

Yugoslavia and Hungary present a model whereby a formerly centrally-
planned economy can decentralize its economy to the satisfaction of the mem-
ber-states, and thereby accede to GATT. In these two Eastern European coun-
tries the state stopped acting as the dominant player in their international trade
structure.

1. Yugoslavia

Prior to the mid-1960s, state-run enterprises dominated the Yugoslav econ-
omy.2%3 Only state enterprises received approval from central authorities to en-
gage in foreign trade.?® The state dictated that these enterprises fulfill certain
conditions in order to be granted the right to trade.?®> Multiple exchange rates
existed, as well as a quantitative restriction on imports.?6 Thus, the state played
a key role in directing the economy and foreign trade.

In 1948, Yugoslavia began to drift away from its alliance with the Soviet
Block and decentralize its economy.2”’ In 1950, Yugoslavia requested observer
status to GATT.?® By 1958, member-states had granted Yugoslavia “associa-
tion” status.’® Under this association, the member-states engaged in trade with
Yugoslavia in as much conformity with the principles of GATT as the Yugo-
slavian legal structure would allow.?’® Yugoslavia also participated in Session
and the subsidiary bodies of GATT.?!

During the 1960s, Yugoslavia pursued further reforms in order to decen-
tralize its economy?? Multiple exchange rates were eliminated.?’3 By 1962,

203. Harriet Matejka, Foreign Trade Systems, in THE NEW ECONOMIC SYSTEMS OF EASTERN
EUROPE 443, 468 (Hans-Hermann Hohmann et al. eds., 1975).

204. Id.

205. Id.

206. Id.

207. M. M. KOSTECKI, EAST-WEST TRADE AND THE GATT SYSTEM 25 (1979).

208. Id. Observer status gave a state an opportunity to attend and participate in discussions at
GATT rounds, but no power to vote. Gardner Patterson, The GATT: Categories, Problems and Pro-
cedures, 1992 CoLum. Bus. L. Rev. 7, 10 (1992). Gardner is a former Deputy Director General of
GATT.

209. KOSTECKI, supra note 207, at 25.

210. Id.

211. 1d.

212. Prior to the 1960s, imports were controlled mainly through the use of quotas. Matejka, su¢-
pra note 203, at 468. Yugoslavia, however, began to use tariffs to achieve control over imports and
moved away from quantitative restrictions. KOSTECKI, supra note 207, at 26.

213, Id.
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Yugoslavia received provisional accession to GATT.214 This entitled Yugoslavia
to tariff concessions from all member-states except the United States.?!s

Yugoslavia continued to decentralize its economy and liberalize its foreign
trade policies.?'® Yugoslavia relaxed its restrictions on foreign investment, al-
lowing foreigners to participate in joint ventures.2? Eventually, foreign compa-
nies could establish their own agencies within Yugoslavia.?2l®# Further, Yugosla-
via abolished its export subsidies?'? Because of this decentralization, the
member-states granted Yugoslavia full accession in 1966.220

The process by which Yugoslavia acceded to GATT took about sixteen
years. It has been argued that this experience demonstrates that “substantial re-
forms are required in order to shift from a target-protected, state trading system
to the GATT model of foreign trade.”?! In the end, Yugoslavia largely suc-
ceeded in removing the state from being a major determinant of the course of
foreign trade.

2. Hungary

Like Yugoslavia, state enterprises dominated the Hungarian economy im-
mediately after the Second World War?2 The government devised the eco-
nomic plan of the state.??> This plan set goals regarding the goods the enter-
prises would produce as well as the quantity of such goods.??* Obligations under
this plan applied to foreign trade as well as the domestic economy.?”> Hungary
began to pursue reform in the 1960s.76 As part of this reform, Hungary intro-
duced market forces into its domestic economy and foreign trade.??’” In 1966,
Hungary received observer status in GATT.2?® The state began to use tariffs as
the main vehicle for regulating foreign trade, rather than quantitative restric-

214. Id.

215. Id.

216. Economic reforms progressed through 1965 as Yugoslavia attempted to reduce the reliance
of its enterprises on state assistance. Matejka, supra note 203, at 468. Foreign trade enterprises no
longer needed prior approval from the Yugoslav central authority in order to register. Id.

217. Id.

218. Id. at 468-69.

219. Id. at469.

220. See Protocol for the Accession of Yugoslavia, Aug. 25,1966, GATT, B.L.S.D. (15th Supp.) at
53 (1968) [hereinafter Yugoslavian Protocol] (setting forth Yugoslovia terms for accession to GATT);
KOSTECKI, supra note 207, at 26.

221, Id.at27.

222. Gébor Révész, Hungary, in THE NEW ECONOMIC SYSTEMS OF EASTERN EUROPE 155, 156
(Hans-Hermann Hohmann et al. eds., 1975).

223. Id.

224. Id.

225. Id. at161.

226. KOSTECKI, supra note 207, at 31.

227. Id.

228. Id. See supra note 208 and accompanying text for a discussion of observer status.
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tions.?? Compared with other states, however, Hungary’s tariffs remained
high.® The member-states allowed Hungary to accede to GATT when Hungary
agreed to reduce its tariff levels.?3!

B. Import Concessions: Poland and Romania

The cases of Poland and Romania present a stark contrast to the experience
of Yugoslavia. Both states maintained their state trading enterprises as the con-
duit through which foreign trade was conducted until the collapse of their com-
munist governments in 1989.2%

States maintaining such state trading enterprises (“STEs”), however, are
subject to special rules within the WTO.233 Decisions regarding imports and ex-
ports must be made solely on the basis of commercial considerations, such as
price, quality, and quantity.2* In making purchases or sales, STEs must adhere
to the principle of non-discrimination.?® Further, the decision-making process
of the STEs must be transparent, open for all to see236 This ensures that the
STEs will not be able to violate the non-discriminatory requirements by making
decisions that are not subject to the inspection of WTO members.

One factor considered in determining whether states with STEs have ful-
filled their WTO obligations is the level of governmental control over the STEs.
States must maintain a large degree of separation between the STEs and the
branches of the government that set policy.2? Failure to do so may result in re-

229. Kennedy, supra note 179, at 33.

230. Id.

231. Id.

232. Id.at31.

233. See GATT, supra note 20, art. XVII (discussing nondiscrimination treatment of STEs).

234. GATT, supra note 20, art. XVII(b).

235. Id. XVII(a).

236. General Agreement on Tariffs and Trade, Apr. 15, 1994, Agreement Establishing the World
Trade Organization, Annex 1A, 33 LL.M. 28, art. XVII (1994). This agreement is legally distinct from
GATT 1947. WTO Agreement, supra note 19, art. I1(4).

237. See C. Czarnikow Ltd. v. Central a Handlu Zagranicznego Rolimpex, [1979] App. Cas. 351
(H.L.) (appeal taken from Eng.) (holding sufficient separation between policy-making branches of
government and STE allow STE to claim governmental policy changes as excuse under force majeure
clause). This case involved an enterprise (Rolimpex) established to exercise Poland’s monopoly over
trade in sugar. Id. at 353. Due to a sugar shortage in Poland, the government issued a decree forbid-
ding the export of Polish sugar. Id. at 362. This thwarted Rolimpex’s ability to deliver the sugar it had
contracted to supply to a foreign buyer. Id. at 361. Rolimpex sought the protection of a force majeure
clause to relieve itself of liability. Id. at 365. The House of Lords held that Rolimpex was sufficiently
separate from the policy-making branches of the Polish government, as no evidence of collusion ex-
isted between Rolimpex and the Polish government. Id. at 364. Cf. First Nat’l City Bank v. Banco para
el Comercio Exterior de Cuba, 462 U.S. 611 (1983) (holding sovereign immunity does not protect for-
eign government from counterclaim where improper nexus exists between foreign government and
state-owned enterprise). In First National City Bank, the United States Supreme Court refused to
recognize the independence of a Cuban state enterprise from the government when such a recognition
would have a direct benefit to the government. Id. at 611. The Cuban bank was established in 1960 to
handle Cuba’s foreign trade. Id. at 613. The bank attempted to collect from a letter of credit issued by
First National. Id. First National’s property had been seized by Cuba, and no compensation paid. Id.
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taliatory actions by member-states.?8

Poland obtained observer status in 1957 and became a full member to
GATT in 1967.2° While not adjusting its state trading structure in its protocol of
accession, Poland agreed to increase its imports from member-states by at least
seven percent each year.2 The protocol called for an assessment of this ar-
rangement in an annual review.?*! In 1971 Romania also acceded to GATT by
committing itself to increasing its imports from member-states.24?

C. Requirements to Accession

The accession of these Eastern European states presents models by which a
state, once dominated by a command economy, can accede to the WTO23
Yugoslavia presented the most difficult and time-consuming method?*#* Over a
course of several years, Yugoslavia largely removed the state as a dominant force
in its economy.?* Like Yugoslavia, Hungary also pursued a program of decen-

at 614. First National claimed this illegal seizure more than offset the amount due on the letter of
credit. Id. at 616. Shortly after the suit was filed, the Cuban bank was dissolved. Id. at 615. Its assets
were split between Banco Nacional, the Cuban central bank, and certain foreign trade enterprises or
houses of the Cuban Ministry of Foreign Trade. /d. at 615. The Cuban bank claimed its separate ju-
ridical status shielded it from liability for acts of the Cuban government. /d. at 617.

These cases stand for the proposition that international law will recognize the independent exis-
tence of the STE so long as a wall exists between the government and the management of the STE.
STEs should be autonomous, and make their decisions based on commercial matters, not on the arbi-
trary action of the government. The House of Lords found that the STE in Rolimpex maintained suf-
ficient independence to rely on a force majeure clause. C. Czarnikow Ltd. [1979] App. Cas. at 364.
The United States Supreme Court found, however, that the Cuban government intervened more di-
rectly in the affairs of its bank, and could not benefit from the recognition of independence. First Nat’l
City Bank, 462 U.S. at 633.

238. GATT provides for an exception where the measure is necessary to secure compliance with
domestic law not inconsistent with GATT. GATT, supra note 20, art. XX(d). Thus, a state may be
able to impose import restrictions on products from GATT member-states maintaining an STE when
the state violates article VII of GATT. Conceivably, a member-state to GATT may interfere in the
operations of its STE, and impose restrictions on U.S. goods in violation of the principle of non-
discrimination. It would then appear to be consistent with GATT for the United States to enforce the
agreement by imposing restrictions of its own against the state until its STE conforms to GATT prin-
ciples.

In addition, under U.S. domestic law, the President may impose the strategy of non-application
when a state maintaining STEs accedes to GATT and those STEs harm the U.S. domestic economy.
19 U.S.C. §2511(b)(2) (1998).

239. Kennedy, supra note 179, at 31.

240. Id.

241. Id.

242, Id.

243. See supra notes 203-42 and accompanying text for a discussion of the accession of Yugosla-
via, Hungary, Romania, and Poland.

244. See supra notes 203-21 and accompanying text for a discussion of the accession of Yugosla-
via specifically.

245. See supra notes 203-21 and accompanying text for a discussion of the accession of Yugosla-
via specifically.
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tralization.*6 GATT members required both states to abandon the use of quan-
titative restrictions in favor of tariffs as the main device to regulate foreign
trade.2¥” This abandonment signified a shift from state central planning to the
use of prices and market forces in determining the success of imports.

Poland and Romania were able to complete the road to accession in much
shorter time periods, and without massive structural overhaul>® These states,
however, committed themselves to greater imports from other GATT mem-
bers2¥ They also took on the obligation of keeping their policy-making
branches of their governments sufficiently separate from the operations of their
STEs.2% As these states did not decentralize their economies to the degree of
Yugoslavia and Hungary?3! at the time of their accession, GATT member-states
could not be assured of the use of prices and market forces to regulate foreign
trade. To remedy this lack of assurance, GATT provided for a substitute. The
Protocols of Accession of Yugoslavia and Hungary required these states to make
their foreign trade decisions on the basis of commercial considerations, and in
accordance with the principle of non-discrimination.?2 This requirement serves
to remove the arbitrary nature in which state planning agencies make economic
decisions.

D. Russian Decentralization

Russia’s application for WT'O membership is closer to the Yugoslav and
Hungarian model than that of Poland and Romania. Since the collapse of the
Soviet Union, Russia has taken great strides to decentralize its economy. By
dismantling the state apparatus that controlled the economy, Russia has fur-
nished greater economic freedoms to its people. Some Russian policies, how-
ever, impede the realization of these economic freedoms. These policies must be
addressed before Russia joins the WTO.

When the Soviet Union fell, the Russian Federation, as the largest of the fif-
teen republics, succeeded to many of the U.S.S.R.’s obligations in international
relations.?* The Russian government, headed by President Boris Yeltsin, rec-

246. See supra notes 216-19 and accompanying text for a discussion of Yugoslavia’s regulation of
foreign trade.

247. See supra notes 222-27 and accompanying text for a discussion of the shift from state plan-
ning to market forces in Hungary.

248. See supra notes 232-42 and accompanying text for a discussion of the accession of Romania
and Poland.

249. See supra notes 232-42 and accompanying text for a discussion of the accession of Romania
and Poland.

250. See supra notes 232-42 and accompanying text for a discussion of the accession of Romania
and Poland.

251. See supra notes 222-27 and accompanying text for a discussion of the shift from state plan-
ning to market forces in Hungary.

252. Yugoslavian Protocol, supra note 220, at 53; Kennedy, supra note 179, at 33.

253. The leaders of the fifteen republics met in Almaty, the capital of Kazakhstan, to dissolve the
Soviet Union. Letter Dated 27 Dec. 1991 From the Permanent Representative of Byelarus to the
United Nations Addressed to the Secretary General, Annex II, at 5, U.N. Doc. A/47/60, S/23329
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ognized the need to introduce capitalism to Russia, and pursued greater decen-
tralization.?3* To realize this goal, Russia pursued entry into GATT and its suc-
cessor, the WTQ.25%

1. Price Liberalization .

In 1992, Russia liberalized its prices, taking its first step towards decentral-
izing its economy. For the first time, the government freed prices from govern-
ment control and allowed them to be determined by the market.26 Often re-
ferred to as “shock therapy,” this liberalization of prices immediately resulted in
high levels of inflation.”” This inflationary period, however, was necessary to
inject rationality into the Russian economy, and wash away the distorting effects
of the Soviet government’s economic interference. By 1997, inflation rates had
steadily decreased, and the Russian economy began to stabilize.>8

2. Privatization

The Russian State further relinquished its command over the economy
through the process of privatization. In order to accomplish privatization, Russia
had to dismantle the system of state ownership established during the Soviet era.

After the Bolshevik Revolution, the Soviet Union eliminated private prop-
erty and seized the means of production.® State ownership translated into
nearly complete control of the economy by the Communist Party. As the Com-
munist system failed, Russian politicians from all ideological spectrums recog-
nized the need to dismantle the command economy structure in the early
1990s.260

(1991) [hereinafter Almaty Protocol]. Specifically, the leaders agreed that Russia would succeed to
the Soviet Union’s seat in the United Nations, including the seat as a permanent member of the Secu-
rity Council. /d. Annex V, at 8. Byelarus, Kazakhstan, Russia, and Ukraine all agreed to succeed to
the Soviet Union’s obligations under START, an agreement between the Soviet Union and the United
States which reduced the nuclear arsenals of each state. US-CIS Protocol to START, signed at Lis-
bon, Portugal May 23, 1992, entered into force Nov. 18, 1993, art. I, 86 AMm. J. INT'L L. 799 (1992)
[hereinafter Lisbon Protocol].

254. Excerpts from Comments by Yeltsin: “The People Are Weary of Pessimism,” N.Y. TIMES,
Dec. 26,1991, at A13. Yeltsin stated Russia would “move toward a market based economy.” Id.

255. Price, supra note 35, at 278.

256. Fred Coleman, Was Boris a Bad Bet? U.S. Policy Staked Yeltsin to Win. Democracy to Show
Might Have Been More Prudent, U.S. NEWS & WORLD REP., Sept. 30, 1996, at 41.

257. 1d.

258. By 1997, the ruble traded at the rate of 5,800 to the U.S. dollar. Richard C. Paddock, Yeltsin
to Lop 3 Zeros Off Ruble in Currency Reform Russia: Vowing ‘No More Inflation,” Leader Says Jan. 1
Move Will Aid Consumers. But Critics Predict Price Hikes, L.A. TIMES, Aug. 5, 1997, at Al. Yeltsin
decided that as of January 1, 1998, one new ruble would be worth one thousand old rubles. Id. Yeltsin
claimed this move was possible because Russia overcame hyper-inflation. /d. Inflation, which had run
as much as 2,600% in 1993, had fallen to twelve percent in 1997. Whipped Inflation, supra note 6, at 7.

259. See generally NOVE, supra note 152 (discussing how minority of party zealots repressed de-
veloping capitalist forces in Russia using mechanism of state to dictate economic policy).

260. Kent F. Moors, The Failure of Russian Privatization 1992-1994: How the Industrial No-
menklatura Prevented Genuine Reform, 3 J. INT'LLEGAL STUD. 1, 18 (1997).
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Russia, under the leadership of Deputy Prime Minister Anatoly Chubais,
strove to transfer ownership of enterprises from the government to the private
citizens in Russia. Privatization took place in successive stages in 1992261 and
1995.262 Privatization proceeded through 1997, as the government continued to
transfer much of the control over the means of production from the Russian
State to private individuals.26® This represented a key opportunity for the state
to relinquish control of the economy.264

The privatization process, however, has not been without its critics.2%5 Re-
actionary forces within Russia, as well as foreign observers, have called privatiza-
tion the “theft of millions of dollars of state assets.”?®® Further, banks have
gained their shares without competition.?” In essence, privatization has resulted
only in the enrichment of a limited number of interests at the expense of the
majority of the Russian people, opponents argue.

In addition, criticism from foreign analysts continues to focus on the closed
nature of the privatization process.?®® The Russian public found itself largely left
out of the privatization process.?®® Thus, privatization merely transferred control
of the enterprises from the government to inept private managers clinging to
outdated Soviet ideology in charge of those enterprises.2’0

261. In the first round of privatization, the Russian government distributed portion shares of se-
lected state enterprises to the workers. RICHARD LAYARD & JOHN PARKER, THE COMING RUSSIAN
BooM: A GUIDE TO NEW MARKETS AND POLITICS 127 (1996). Workers and managers were able to
obtain up to fifty-one percent of the shares in the enterprises where they worked. I/d. Up to twenty
percent of the shares available were distributed to Russian citizens through a system of vouchers. Id.
Vouchers were coupons equally distributed to the people that were exchangeable for a piece of own-
ership of an enterprise at a public auction. Id. The government kept a small portion of the remaining
shares in these enterprises for later sale. Id. Most citizens, however, did not use their vouchers to buy
shares in these enterprises. Id. Rather, they sold their vouchers in exchange for cash, or pooled their
vouchers in order to participate in an investment fund. Id.

262. This round of privatization was known as “loans for shares.” Aslund, supra note 5, at 498.
The government allowed large banks, who loaned vast sums of money to the enterprises, to exchange
those loans for stock in the enterprises. Jd. }

263. By 1995, it was estimated that seventy percent of the Russian workforce was employed by
private businesses. Richard N. Dean, A Perspective on Privatization in Russia: Making Sense of the
Confusion, Russia & COMMONWEALTH Bus. L. REP., May 10, 1995, at 1.

264. Id. at 8,10.

265. Id. at 8.

266. Id. Some observers charge that the manner in which the privatization took place actually
gave organized crime elements in Russia an opportunity to seize control of many of the enterprises.
Vladimir Brovkin, Russia: A Year into Yeltsin’s Second Term, 5 DEMOKRATIZATSIYA 461, 463 (1997).
Critics now allege that organized crime controls the aluminum and nickel industries in Russia. Louise
1. Shelley, Stealing the Russian State, 5 DEMOKRATIZATSIYA 482, 484 (1997). The “loans for shares”
round of privatization in 1995 received sharp criticism. “This privileged privatization scheme enabled
large banks to acquire substantial assets at prices significantly below their value.” Aslund, supra note
5, at 498,

267. Aslund, supra note 5, at 501.

268. Moors, supra note 260, at 33.

269. Privatization resulted in managers maintaining control over their enterprises. Id.

270. Criticism of the privatization process continued through 1997. Russia sold a large share of a
large telecommunications company, Betsy McKay, Russia's Telecom Giant to be Upgraded as Dispute
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The success of privatization, however, lies in Russia’s surrender of formal
control over the enterprises. By transferring ownership over major industries to
private hands, Russia removed the state as the dominant player making daily
economic decisions. Privatization stands as but one step in the process of decen-
tralization, not a panacea in and of itself. Privatization severs the ability of the
state to directly influence the success or failure of the enterprise, as the managers
can no longer depend on the state for the continuation of the venture. In order
for decentralization to be successful, however, further steps towards market re-
form must be taken.

3. Tighter Monetary Policy

As a further step towards the decentralization of its economy, Russia dis-
couraged the use of state subsidies by enterprises as a main source of income.
During the Soviet era, the government owned all means of financing?”! Having
the government distribute these resources created a process that was political in
nature, as managers needed to lobby government officials for financing?”?

Immediately following the collapse of the Soviet empire, managers who had
functioned exclusively under this financial system continued to press for in-
creased state subsidies. As price liberalization initially resulted in massive infla-
tion, managers manipulated the fears of political figures to convince them to con-
tinue to subsidize inefficient and failing enterprises.?’®

Politics only served to compound the situation. The Central Bank is
charged with setting Russia’s monetary policy.?’* Under Russian law, the Cen-
tral Bank is “accountable to the State Duma,” the lower house of the Russian
legislature.?’> One method of accountability used by the Duma is the control

Over Privatization Escalates, WALL ST. J., Aug. 1, 1997, at A10, and the world’s largest nickel pro-
ducer, Associated Press, Russia Investigates Privatization Sale, STAR-TRIBUNE (Minneapolis-St. Paul)
Aug. 6,1997, at 3D. In the sale of the nickel producer, charges surfaced that the sale had been “rigged
to prevent outside bidders from winning.” Id. In the telecommunications deal, suspicions arose when
a group of banks with a connection to a former deputy prime minister won the bid. Daniel Williams,
Honeymoon Ends for Yeltsin Deputy; Privatization Deal Puts Russia’s Nemstov in Political Hot Seat,
WAaSH. POST, Aug. 3, 1997, at A22. In addition, the banks involved helped to fund Yeltsin’s presiden-
tial campaign in 1996. Id. Some accused the government of engaging in favoritism towards insiders.
Lynn Berry, Heavy Rubles Fly as Russia Peddles its State Businesses, AUSTIN AMERICAN-STATESMAN,
Aug. 8,1997, at A12. Others have noted that the sharpest criticism seems to come from competitors,
who also played a role in the Yeltsin campaign, and who have not received shares in the companies.
Id. Thus, while the auctions were mostly considered fair by observers, rich participants “no longer can
count on insider deals and have to put up real money.” Id.

271. Enterprises, therefore, relied on the government to provide for financing. Patricia A.
McCoy, Levers of Law Reform: Public Goods and Russian Banking, 30 CORNELL INT’L L.J. 45, 58
(1997). Money was not used as a means of allocating scarce resources by directing them to the highest
bidder. Id. at59. Rather, the government distributed resources according to the economic plan. Id.

272. Id. at 68.

273. Id. at 94.

274. RF Law No. 65-FZ, On the Central Bank of the Russian Federation, art. 3 (Apr. 26, 1995)
(Russ.).

275. Id. art. 5.
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over the appointment of the chairman of the Central Bank.?’6 Responding to
pressure from the legislature, the Central Bank continued to issue low interest
credits to state enterprises, rather than insist that the enterprises cut their
costs.2’”7 With the Central Bank issuing more cheap money into the market, the
Russian economy continued to suffer from hyper-inflation.

The intervention of the International Monetary Fund in 1993 temporarily
remedied this situation. The IMF, in part, seeks to promote the stability of cur-
rency exchange rates.2’® To accomplish this task, the IMF provides assistance by
way of loans to states with balance of payment problems?”® Before being
granted a loan, a state must commit to making “reasonable efforts” to control its
monetary policy.28 As a condition for an IMF loan, Russia agreed to control the
amount of credit issued by the Central Bank. By the end of 1993, the Central
Bank only issued the amount of two percent of the gross domestic product in
credits, a decrease of ninety percent.28!

The continuation of Russia’s disciplined monetary policy began to erode af-
ter the economic crisis of 1998. During the crisis, Boris Fyodorov, the Russian
Finance Minister, counseled greater currency control.?82 When the new chair-
man of the Central Bank, Viktor Veraschenko, dismissed this idea, Fyodorov re-
signed.?83 Contradicting Fyodorov, Veraschenko indicated his desire to have the
Central Bank print more rubles.23 By late September 1998, it was clear that
Russia was about to abandon its course of tight monetary policy.?3

4. Operation of Russian Enterprises

The economic crisis of 1998 demonstrates that Russia has not gone far
enough in pursuing true market reforms. Much of Russia’s industries have oper-
ated at a loss.286 Despite these losses, Russian enterprises refuse to declare

276. Id.

277. McCoy, supra note 271, at 96.

278. IMF Agreement, supra note 37, art. I(iii).

279. JOSEPH GOLD, INTERPRETATION: THE IMF AND INTERNATIONAL LAW 367 (1996). A bal-
ance of payments problem refers to the situation where a state loses hard currency due to excessive
imports. SCHAFFER ET AL., supra note 128, at 330.

280. GOLD, supra note 279, at 369.

281. McCoy, supra note 271, at 105.

282. Celestine Bohlen, Key Economic Reformer Said to Quit Primakov Government, N.Y. TIMES,
Sept. 16, 1998, at A4.

283. Id.

284. Id. By mid-September 1998, the Russian Government demonstrated a willingness to print
more rubles in order to pay government debt. Michael Wines, Russia’s New Leaders Plan to Pay Debt
by Printing Rubles, N.Y. TIMES, Sept. 18,1998, at A3.

285. In one instance, showing the abandonment of a disciplined monetary policy, the Central
Bank bought government bonds from Russian commercial banks with newly printed rubles. Timothy
L. O’Brien, Russia to Pump Ruble Reserves Into Banks, N.Y. TIMES, Sept. 19, 1998, at A4. This was
meant to enable the commercial banks to pay their debts to their customers. Id. The act, however,
only injected more rubles into the economy without a corresponding increase in productivity, thereby
fueling inflation. Id.

286. Alfred Gaddy and Barry Ickes assert that while industrial output in Russia grew by 1.9% in
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bankruptcy.?®” Thus, unprofitable businesses continue to operate. As a result,
Russian enterprises fall into arrears in paying taxes, wages, and suppliers.2%® In-
particular, the non-payment of taxes acts as a subsidy to unprofitable enter-
prises.?® In essence, resources are being diverted from the Russian treasury to
the hands of these enterprises that continue to lose money. Thus, even though
the Central Bank is not issuing direct credits, the effect is that more rubles are
being pumped into an economy that is not creating a profit. This only acts to de-
press the value of the ruble.

5. Individual Economic Freedoms

Russia’s commitment to a decentralized economy can be seen from its new"
Constitution ratified in 1993. The Constitution provides substantial evidence
that Russia has embraced the principles of the free market. Through its Consti--
tution, Russia guarantees individuals the right to pursue their own economic in-'
terests. Through the codification of this right in its foundational document, the -
Russian Federation has made decentralization an integral part of its legal struc-
ture. ' ' ’

Similar to the United States Constitution, the Constitution of the Russian
Federation acts as the supreme law of the land.?® No laws or other acts of the
Russian Federation may contradict the constitution.?? In addition, certain chap-
ters of the constitution receive greater weight than others.?? The cumbersome

1997, almost half of Russia’s industrial enterprises actually suffered losses in that same year. Gaddy &
Ickes, Russia’s Virtual Economy, in 77 no. S FOREIGN AFFAIRS 53, 54 (1998).

287. Gaddy and Ickes estimate that more bankruptcies were declared in one month in the United
States than in all of 1997 in Russia. Id. at 55. Bankruptcy laws serve the purpose of not only protect-
ing the entity that is no longer able to pay its bills, but also to protect the interests of creditors by en-
suring an equitable distribution of the debtor’s assets when those assets are inadequate to satisfy all of
the obligations to all creditors. Elizabeth Warren, Bankruptcy Policy, 54 U. CHI. L. REV. 775, 785
(1987). Bankruptcy laws do so by establishing a priority among creditors. Id. at 785-86. When com-
panies do not declare bankruptcy despite their inability to meet their obligations, their creditors carry
bad loans on their books that have little prospects of being repaid. The result is an overstated ac-
counting of assets. See, e.g., Gaddy & Ickes, supra note 286, at 59-60, 62 (discussing overstatement of
Russia GNP based on continued operation of enterprises that are insolvent).

288. Gaddy & Ickes, supra note 286, at 56.

289. Id. at 56-7.

290. KONST. RF art. 4(2) (1993).

291. Id. art. 15(1).

292, The first chapter of the constitution is entitled “Foundations of the Constitutional System.”
KoNsT. RF ch. 1 (1993). Provisions of this chapter receive special consideration under Russian law as
“[n]o other provisions of the present constitution can contradict the basic principles of the constitu-
tional system of the Russian Federation.” Id. art. 16(2). This creates a rule of construction whereby
the principles in Chapter One reign supreme throughout Russia.

In addition, a stricter procedure exists to amend Chapters One, Two, and Nine of the constitu-
tion. Id. art. 135. Most provisions of the Russian Constitution can be amended simply through the
same procedure as adopting constitutional law. Id. art. 136. A proposal to amend Chapters One, Two,
and Nine, however, must receive a supermajority in both chambers of the Russian legislature in order
to be submitted to a Constitutional Assembly. Id. art. 135(2). The proposal must pass both the Soviet
of the Federation and the State Duma by a three-fifths majority. /d. The proposal must then receive a
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amending procedures for certain sections show that these sections embody es-
sential components to the Russian legal system.

The first two chapters of the Russian Constitution lay the legal foundation
upon which the Russian government may build a market-oriented economy.
Chapter One of the constitution guarantees to the Russian people the “freedom
of economic activity.”?*® Additionally, this section of the constitution recognizes
and protects private property on an equal footing as state property.?* Further,
Chapter Two protects an individual’s right “to make free use of his abilities and
property for purposes of entrepreneurial activity and other economic activity not
prohibited by law.”2%5 Enshrinement of these guarantees at the outset of the new
constitution reflects their newfound preeminence in the Russian legal system.

The constitution also protects the means by which the Russian people can
pursue their economic interests.??® The right to own property stands in stark
contrast to other civil rights guaranteed by the Russian Constitution. For exam-
ple, a person is free from unwarranted intrusion into his/her dwelling, “except in
cases prescribed by federal law or on the basis of a judicial decision.”?’ Further,
the right to express oneself freely is granted protection only “by any legal
method.”®® It appears from the language, that these “constitutional” protec-
tions might be abridged through mere legislation, without resorting to the for-
mal process of constitutional amendment.

Article 35(1) of the Constitution, guaranteeing the right to private owner-
ship, does not limit the right to “legal methods,” or any prescription of “federal
law.” In fact, protection of private property is more strongly worded than the
founding documents of the United States.”® Given this strong wording, Rus-
sians appear committed to an economic system based upon individual ownership.

two-thirds majority from the Constitutional Assembly, or a majority in a national referendum. Id. art.
135(3).

Chapter One embodies the basic principles of the Russian Federation. KONST RF (1983). Chap-
ter Two protects civil rights. Jd. Chapter Nine establishes the rules and procedures for amending the
constitution. Jd.

293. KONST. RF art. 8(1).

294. Id. art. 8(2).

295. Id. art. 34(1).

296. The constitution provides for the strong protection of private ownership. Constitutional
protection of private ownership is evinced by such language as: “[t]he right of private ownership is
protected by law.” KONST. RF art. 35(1). “Each person is entitled to own property and to possess,
utilize and dispose of it both individually and together with others.” Id. art. 35(2). Under the constitu-
tion, the right to own property appears virtually unqualified. In fact, a person can only be deprived of
property “by court decision.” Id. art. 35(2). If property is expropriated, the constitution guarantees
“full compensation . .. in advance.” Id. art. 35(3)

297. KoNsT. RF art. 25.

298. Id. art. 29(4).

299. The Declaration of Independence does not even mention the right to own property. Rather,
the document proclaims the inalienable rights of “life, liberty, and the pursuit of happiness.” THE
DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). Only later did French Revolutionaries pro-
claim “life, liberty, property, security, and resistance to oppression” to be natural rights. THE
DECLARATION OF THE RIGHTS OF MAN AND OF THE CITIZEN (Fr. 1789).
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Together with the guarantees of the first chapter, provisions of the Russian
Constitution provide the fundamental building blocks for a free market econ-
omy. Through the constitution, the Russian people possess the freedom to pur-
sue their individual interests and use their property to promote these interests.
Through the Constitution, the Russian Federation seems to accept the principle
that the state should relinquish economic power to the individual.

Despite the foregoing economic protections, Russian residents still face im-
pediments to the realization of those rights. For example, both the Russian Con-
stitution3® and the Civil Code®"! guarantee the right of the Russian people to
own land. The broad declaration of this right in the Civil Code, however, is inef-
fective without comprehensive land ownership legislation.?2 Since the adoption
of the Civil Code, President Yeltsin and the State Duma have battled over the
passage of a comprehensive Land Code.?® The result has been a series of ad hoc
presidential decrees to govern the issue30* until the State Duma can pass a Land
Code that President Yeltsin can accept.®® The lack of a comprehensive Land
Code impedes the Russian people’s ability to own and sell land.

Similarly, the Russian people’s right to pursue private economic gains is
thwarted by strict foreign currency controls.3% Russian businesses, for example,
must sell half of their profits from foreign currency transactions within fourteen
days of receiving those profits,3? or face a stiff fine.>® Russian residents may
not hold banks accounts in foreign banks not licensed by the Central Bank of
Russia unless they travel abroad.?® Even then, Russian residents must transfer
deposits from the foreign bank to a licensed bank upon return to Russia3? For-

300. KONsT. RF art. 36 (1993).

301. GK RF art. 260(1)

302. Under article 260(1) of the Russian Civil Code, the sale of land must be in accordance with
legislation. Similarly, under article 265 of the Civil Code, the right to inherit land must in accordance
with legislation. Thus, without legislation, these portions of the Civil Code have no effect.

303. Andrei Soukhomlinov, The Legality of Regional Land Reforms Has Been Challenged,
RussiA & COMMONWEALTH BUs. L. REP., July 29, 1998, available in LEXIS, News Library, Rcblr
File.

304. Russian Presidential decrees are controlling law unless they directly contravene the constitu-
tion or legislation. KONST. RF art. 90 (1983).

305. Soukhomlinov, supra note 303. See, e.g., Decree No. 485 of the President of the Russian
Federation, On Guarantees To the Owners of Objects of Immovable Property May Acquire Owner-
ship of the Plots of Land Under Those Objects art. 2 (May 16, 1997) (Russ.) (granting right to own
land located under buildings to owners of the buildings).

306. Regulations from the Russian Central Bank govern foreign currency transactions in Russia.
RF Law No. 3615-1, On Hard Currency Regulation and Control art. 4(1) (Oct. 9, 1992) (Russ.), avail-
able in GARANT 10002479, also available in LEXIS, Intlaw Library, Rflaw File.

307. Decree No. 629 of the President of the Russian Federation, On the Partial Change in the
Order of Obligatory Sales of Part of Currency Earnings and the Collection of Export Duties art. 2
(June 14, 1992) (Russ.).

308. Letter No. 12-86 of the Central Bank of the Russia Federation, On Certain Questions on the
Application of Foreign Currency Legislation of the Russian Federation, (Feb. 24, 1995) (Russ.), avail-
able in GARANT 10004079, also available in LEXIS, Intlaw Library, Rflaw File.

309. Id.

310. Id.
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eign currency controls hamper the ability of Russian businesses to export goods.
As exporters are expected to repatriate profits, they are exposed to the risks of
the unstable ruble once a foreign sale occurs. As a result, despite economic
freedoms, foreign currency controls act as a practical barrier to international
trade.

Further, regional governments within the Russia Federation have chosen to
place controls on economic activity more stringent than those of the federal gov-
ernment. In Krasnayarsk, for example, Governor Alexandr Lebed placed re-
strictions on the amount a shopkeeper could charge for goods over what the
shopkeeper paid3!! Additionally, the Governor of Voronezh, Ivan Shabanov,
criminalized the transport of goods from within Voronezh to other parts of Rus-
sia, such as Moscow and Murmansk.?? Such price controls and restrictions on
the movement of goods hamper the ability of Russian businesses to realize a
profit. They also hinder the uniformity of commercial law in Russia. In other
words, these policies render meaningless the constitutional guarantees, and act
as an impediment to free market reform.

IV. RUss1A’S FOREIGN TRADE POLICIES

While Yugoslavia, Hungary, Poland, and Romania provide models for the
Russian accession to the WTO 313 these models should not be the sole criteria
against which the Ministerial Conference judges Russia’s application. As all four
states acceded to GATT, they automatically became members of the WTOQ.314
The WTO incorporates GATT obligations, and expands upon them.?> In as-
sessing the Russian application, the Ministerial Conference should not limit its
inquiry into the decentralization of the Russian economy. Rather, the Ministe-
rial Conference should consider how Russia would conform to the new WTO
obligations concerning international trade policies. Specifically, the Ministerial
Conference should examine Russian policies concerning tariffs, protection of
foreign investors, and protection of intellectual property rights.

Russia took the first step toward WTO accession by decentralizing its econ-
omy after the dissolution of the Soviet Union. Joining the WTO, however, re-
quires states to relinquish some degree of control over policy matters affecting
international trade.’'® Not only must a state adopt policies conforming to WTO
standards, states must also guarantee enforcement of those policies. As a state
must surrender absolute authority over its trade relations, that state must be

311. Michael R. Gordon, One Patch of Russia’s Economic Crazy Quilt, N.Y. TIMES, Sep. 23,
1998, at Al.

312. Andrew Higgins, Odd Borders Appear in Russia as Regions Face Poor Harvest, WALL ST. J.,
Oct. 16, 1998, at A1 (citing Decree No. 890 of the Governor of Voronezh, On Measures to Ensure
Food Security for the Region (Sept. 1998) (Russ.)).

313. See supra note 200-42 and accompanying text for a discussion of the accession of Yugosla-
via, Hungary, Romania, and Poland to GATT.

314. WTO Agreement, supra note 19, art. XI(1)

315. Smith, supra note 22, at 171.

316. Id. at 170.
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willing to accept limits on its sovereignty.3!’

A. Tariffs

Russian tariff policy shows the dichotomy between the written law and the
actual conduct of the state. Russia passed laws that appear to conform to the let-
ter of WTO requirements and abandoned the use of quotas to regulate foreign
trade.31® Russian governmental conduct, however, shows an unwillingness to re-
linquish control over tariff levels to an international organization. Further, Rus-
sia clings to the use of tariff levels not in the furtherance of liberalization of
trade, but in the pursuit of domestic policy. 319 Specifically, Russia seeks to dis-
courage foreign trade in favor of direct investment in Russia.?20

1. Tariff Legislation

Russia has taken steps towards conforming its foreign trade legislation to
the requirements of the WT'O. For instance, in 1995, Russia passed a law regu-
lating foreign trade in Russia.’?! This law declares the use of economic meas-
ures, such as tariffs, to be superior to the use of quotas as a basic principle guid-
ing Russian trade regulation.’?? In furtherance of this principle, Russia prohibits
the use of quotas on imports, except in a certain number of limited instances.?3
Specifically, Russia maintains the right to impose quotas for: (1) the maintenance
of national security; (2) to fulfill international obligations of Russia; and (3) the
protection of Russia’s domestic markets.?* It should be noted that these excep-
tions are consistent with existing GATT provisions.?? This law demonstrates
Russia’s commitment to adjusting its foreign trade structure in order to join the
world trading system.

317. Sovereignty is defined as “[t]he power to do everything in a state without accountability,—
to make laws, to execute and to apply them, to impose and collect taxes and levy contributions.”
BLACK’S LAW DICTIONARY 1396 (6th ed. 1990). By joining the WTQ, a state now becomes account-
able to the organization. Laws and their enforcement must conform to WTO standards. A state’s
ability to impose taxes on imports (tariffs) are limited. Thus, the member-states have surrendered a
certain degree of sovereignty.

318. See infra section IV.A.1 for a discussion of Russian tariff legislation.

319. See infra notes 326-36 and accompanying text for a discussion of the use of tariffs in Russia
to promote domestic policy.

320. See infra notes 33745 and accompanying text for a discussion of Russian policies aimed at
promoting foreign investment.

321. RF Law No. 157-FZ, State Regulation of Foreign-Trade Regulation (July 7, 1995) (Russ.).

322. Id.art. 4(5).

323. Id. art. 15.

324. Id.

325. Article XXI of GATT, supra note 20, creates an exception to GATT requirement for na-
tional security reasons. Article XX (h) allows a state to impose quantitative restrictions in order to
fulfill obligations under any international commodity agreement not disapproved by GATT Con-
tracting Parties. Id. Article XIX allows states to impose temporary measures of quantitative restric-
tions if increased imports result in serious injury to domestic producers. Id.
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2. Tarniff Levels

Russia, however, has demonstrated reluctance in relinquishing control over
its tariff levels. In March 1997, Oleg Davydov, then the Minister for Foreign
Economic Relations, stated that Russia would conclude a formal proposal for
WTO accession in April 1997.326 Included in this proposal was a ten percent re-
duction in tariff rates by 1998.327 Davydov, however, left his post in April of
1997. Georgy Gabounia, who succeeded Davydov, was less conciliatory toward
WTO states.??® In an abrupt turnabout, Gabounia announced that Russia would
refuse to freeze tariff levels as a prerequisite to Russian accession to the WTO.3%
When visiting Moscow in June 1997, European Commission Vice President Sir
Leon Brittan announced the European Union’s (“EU”) position that Russia
must agree to a freeze on tariff levels, with an aim to eventually reducing tariff
levels.?® First Deputy Prime Minister, Boris Nemtsov, who refused to meet with
the EU official, rebuffed Brittan’s statement.®! Nemtsov alleged that the EU
discriminated against Russia by continuing to classify Russia as a Non-Market
economy.?* ‘

In addition, Russia shows a continued willingness to raise tariff levels to
achieve domestic economic policy goals. For instance, in May 1997, the Minister
of Health hinted that Russia would consider raising tariff levels on medicines
imported into Russia.®® By doing so, Russia intended to encourage foreign
pharmaceutical companies to invest directly in building manufacturing facilities
within Russia through this measure 33

Although Russia has adopted legislation to conform to international trade
standards set by the WTO, Russia resists yielding further control over tariff lev-
els to an international body. In talks with the WTO and the EU, Russia has re-
fused to simply hold tariffs at their current levels.®* Russia has even shown an
inclination to raise tariffs to achieve its own domestic policy goals.’® Russia’s
aversion to ceding control over its tariffs to the multilateral forum acts as a seri-
ous impediment to Russia’s accession to the WTO.

326. Steve Liesman, Russia Promises Action As It Aims for WTO, WALL ST. J. EUR., Mar. 24,
1997, at 2.

327. Id.

328. John Helmer, Russia Toughens Its Trade Stance; Offers Steel Deal to US, J. OF COMMERCE,
June 27,1997, at 4A.,

329. Id.

330. Stephanie Baker-Said, EU Official in Moscow to Discuss WTO, Trade, THE MOSCOW
TIMES, June 17, 1997, at 12, available in LEXIS, News Library, Mostms File.

331. John Thormmhill, Russia Snubs EU Over Trade “Discrimination,” FIN. TIMES, June 18, 1997,
at 28.

332. Id. Nemstov made this allegation despite the fact that EU tariffs on Russian goods were at a
level of four percent, while EU goods being imported into Russia were subject to a nineteen percent
tariff rate. Id.

333. John Thornhill, Searle Builds Pharmaceutical Plant in Russia, FIN. TIMES, May 16, 1997, at 7.

334, Id.

338, Id

336. Id.
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B. Protection of Foreign Investors

Russia has made progress in protecting the rights of foreign investors. As
the Communists and Nationalists still wield great influence over legislation
through the State Duma, however, progress toward protecting foreign investors
has been slow.

1. Russian Legal Protection

Russian legislation provides that “[floreign investments in the [Russian
Federation] shall enjoy the full and unconditional legal protection which shall be
provided by this Law, other legislation, and international treaties.”” Under
Russian law, with certain stipulated exceptions, foreign investors receive the
same protection as domestic investors?*® In a decree aimed at attracting foreign
investment, the Russian Government further expressed its commitment to pro-
tect that investment, stating, “[t]o provide a favorable investment climate implies
application of a national treatment to foreign investors.”®* Thus, the Russian
Federation has exhibited a resolve to preserve the rights of foreigners who
choose to invest in Russia.

The Russian Federation’s efforts to protect foreign investment have some
shortcomings. The Russian Constitution protects the Russian citizens’ right to
engage in economic activities.**® Under the Russian hierarchy of law, legislation
cannot contradict the constitution.3*! Rights granted by the constitution can only
be altered through the amendment procedure.?*? By contrast, the rights of for-
eign investors receive protection solely by statute.>*3 Simply passing subsequent
legislation can alter these rights.3* Under current law, foreign investors receive
protection equal to their domestic counterparts. They are not secure, however,
from fluctuations within the Russian political system. Should a party adverse to
the interests of foreign investors, such as the Communists,>* ascend to power, a
foreign investor could find their supposed rights diluted or even rescinded.

337. Law of the RSFSR of July 4, 1991 On Foreign Investment in the RSFSR, art. 6 (Russ.)
[hereinafter On Foreign Investment]. The Congress of People’s Deputies of the Russian Soviet Feder-
ated Socialist Republic passed this law before the dissolution of the Soviet Union. The law remains in
effect. See Stoleson, supra note 128 (discussing effect of Russia’s legal structure on petroleum invest-
ment).

338. On Foreign Investment, supra note 337, art. 6.

339. Decree No. 1016 of the Government of the Russian Federation (as Amended of Dec. 27,
1995), On the Complex Promotion Program of Domestic and Foreign Investments in Economy of the
Russian Federation (Russ.).

340. See supra section IILD.5 for a discussion of the economic rights of the Russian people.

341. KONST RF art. 15(1) (1993).

342. Id. art. 135.

343. See Stoleson, supra note 128, at 676 (arguing Russia’s Production-Sharing Agreement law is
deficient because it can be altered by subsequent legislation).

344. Id.

345. See supra note 136 for a discussion of the Communist Party platform.
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2. Production Sharing Agreements

The Russian experience with Production Sharing Agreements (“PSAs”)
demonstrates the precarious position foreign investors occupy. PSAs present
one method by which a state can maintain control over its natural resources
while enlisting the assistance of a foreign investor in exploiting them.>* In a
typical PSA, the state retains ownership of the natural resources.3*’ The foreign
investor bears the cost and risk of supplying the capital, equipment, and employ-
ees3® The host-state and the foreign investor then share the resources ex-
tracted. Typically, the foreign investor first receives enough natural resources to
cover the costs of production.® The rest of the resources extracted are divided
between the state and the foreign investor in accordance with a percentage nego-
tiated by contract.3® The state passes the contract as a self-contained piece of
legislation.31 This allows the foreign investor to bypass the legal system, and
pay the host-state in natural resources in lieu of taxes.3®2 The purpose of the
PSA is to help shield the foreign investor from what can be a hostile legal envi-
ronment.>>3

Russian law in this instance, however, does not provide the desired protec-
tion. The Russian Government selects subsoil plots eligible for a PSA354 The
government then submits the list to the State Duma, which must approve the list
by passing it as legislation.3>> An auction or tender then awards the plots.3%
This law, however, can be altered by the Russian Duma by a unilateral act. The
Duma need only pass subsequent legislation altering the terms of the agree-
ment.3%’

In July 1997, the Duma approved the first set of PSAs. Instead of allowing
the host state’s partner to satisfy all obligations to the state through a percentage
of the natural resources extracted, the Russian arrangement leaves the investor
subject “to the vagaries of Russia’s tax regime.”?® This legislation lingered in
the Duma for over three years.®® This delay was a result of strong resistance

346. U.S. Energy Secretary Hopeful on Russia PSA Law QOutlook, DOW JONES NEWS SERV., July
23,1997, available in Westlaw 7/23/97 DINS 05:10:00 [hereinafter PSA Law Outlook].

347. Ernest Chung, Petroleum Investment in the Russian Federation—Russian Federation Federal
Law No. 225-FZ On Production Sharing Agreements (December 30, 1995), 37 HARvV. INT’L L. J. 551,
554 (1996).

348. Id.

349. Stoleson, supra note 128, at 682.

350. Id.

351. Id.

352 Id.

353. Id.

354. RF Law No. 225-FZ, On Production-Sharing Agreements (Dec. 30, 1995), art. 2(3) (Russ.).

355. Id.

356. Id. art. 6(1).

357. Stoleson, supra note 128, at 676.

358. PSA Law Qutlook, supra note 346.

359. Id.



1034 TEMPLE LAW REVIEW [Vol. 71

from both the Communists and the Nationalists.3®® Originally, the government
submitted for the Duma’s consideration a list of approximately two hundred and
fifty subsoil plots.3! The Duma only approved seven. Of the seven PSAs ap-
proved, only two involved foreign participation.36?

This experience demonstrates the fundamental suspicion many Russians
have toward foreign investment. By approving of so few of these arrangements,
and by allowing for so little foreign participation, the Communists and the Na-
tionalists showed their reluctance to allow foreigners to profit from Russia’s
natural wealth3%* Instead of opening the door to greater foreign investment,
PSAs “fell prey to protectionist politicians, who argued for safeguards to prevent
foreigners cashing in on Russian resources while Russian firms were too poor to
do so themselves.”365

Foreign investors may currently receive protection of their rights through
Russian legislation.?% Many in Russia, however, have retained their suspicions
of foreigners. This may limit the amount of opportunities foreigners have in in-
vesting in Russia.

C. Intellectual Property

Through TRIP,?% the members of the WTO demonstrate a commitment to
the protection of intellectual property rights in foreign markets. Even when a
state passes legislation conforming to the TRIP requirements, accession may still
be blocked by inadequate enforcement. In this instance, the People’s Republic
of China presents a comparable case to that of Russia. China, while possessing
laws favorable to the protection of intellectual property, fails to provide ade-
quate enforcement of those rights.3%® This lack of enforcement is one reason be-
hind the problems China faces in attempting to accede to the WTQ.36

1. Chinese Enforcement of Intellectual Property Rights

China began the process of accession to GATT in 1986, and continues to
seek accession to the WTO. In order to become a full partner in the global

360. Id.

361. Valeriya Bulanova, Time Lost Implies Billions in Losses to Russia, BIZEKON NEWS, June 24,
1997, available in 1997 WL 7802231.

362. Id.

363. Russia PSA Law Won't Secure Foreign Investment - Analysts, DOW JONES TOLERATE
ENERGY SERV., June 26, 1997, available in Westlaw 6/26/97 DITES 09:58:00.

364. Bulanova, supra note 361.

365. A Little Crude, ECONOMIST, Jan. 20, 1996, at 68.

366. See supra section IV.B.1 for a discussion of Russian legal protection for foreign investors.

367. See supra note 60 and text in section L(B) (4) for a discussion of TRIP.

368. Robert B. Frost, Jr., Comment, Intellectual Property Rights Disputes in the 1990s Between the
People’s Republic of China and the United States, 4 TUL. J. INT’L & Comp. L. 119, 135 (1995).

369. Id.

370. David C. Buxbaum & John Y. Lo, Intellectual Property Issues Get Protection in China, CHL
DaILY L. BULL., Apr. 6, 1993, at 6.
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trading system, China underwent massive changes to its legal structure of foreign
trade, including the revision of its laws protecting intellectual property.’”! By ac-
ceding to the World Intellectual Property Organization (“WIPO”) and such in-
ternational agreements as the Paris and Berne Conventions,?? China adopted
legal protections for intellectual property rights comparable to the West.3"

This nascent legal reform, however, was not sufficient for the United
States.? Due to the failure of China to enforce its intellectual property laws,
the United States labeled China a priority country.”® To avert a trade war,
China agreed to shut down twenty-nine factories producing illegal compact discs
(“CDs”).3% The agreement, however, remained unenforced for over a year.3”’
The United States again responded with a threat of trade sanctions. This threat
resulted in the Chinese again reaching an agreement with the United States
promising to enforce its intellectual property laws.378

Before China could be accepted into the WTO, it had to show that it could
enforce intellectual property rights. To have the laws in existence but without
enforcement meant that they were but a shell with no real force behind them.

2. Russian Enforcement of Intellectual Property Rights

Russia appears to be in a similar situation as China, as Russia also passed
legislation to protect intellectual property rights. Russia succeeded to the Soviet
Union’s international obligations.’” The Soviet Union ratified the Paris Con-
vention in 1965%% and the WIPO Convention in 1970.3! The Russian Federation
ratified the Berne Convention in 1995.38 TRIP requires WTO members to join

371. Angela Mia Beam, Comment, Piracy of American Intellectual Property in China, 4 DET. C.
L.J. INT'LL. & PRAC. 335, 342 (1995).

372. Id.

373. Assafa Endeshaw, A Critical Assessment of the U.S.-China Conflict on Intellectual Property,
6 ALB. L.J. Sc1. & TECH. 295,299 (1996).

374. Id. at 305.

375. Frost, supra note 368, at 131. Under United States law, this designation requires the United
States Trade Representative to engage in close scrutiny of China. In 1995, the U.S. Trade Representa-
tive threatened to impose high tariffs on China in an effort to force the Chinese to enforce their intel-
lectual property laws. Michael Yeh, Up Against a Great Wall: The Fight Against Intellectual Property
Piracy in China, 5 MINN. J. GLOBAL TRADE 503, 511 (1996).

376. Yeh, supra note 375, at 511.

377. Id.

378. Seth Faison, U.S. and China Agree on Pact to Fight Piracy, N.Y. TIMES, June 18,1996, at A1.
To show their sincerity, Chinese police raided a number of factories suspected of producing illegal
CDs. Rone Tempest, China Averts U.S. Sanctions by Going After CD Pirates, L.A. TIMES, June 18,
1996, at Al.

379. See, e.g., Almaty Protocol, supra note 253, Annex V, at 8 (agreeing Russia will succeed to
seat of U.S.S.R. at United Nations); Lisbon Protocol, supra note 253, at 801 art. I (agreeing Russia will
succeed to U.S.S.R.’s obligations under START).

380. World Intellectual Property Organization, Home Page (visited Aug. 28, 1997) <http://www.
wipo.org/eng/main.html>.

381. Id.

382, Id.
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these same three conventions.?® Thus, Russia accepted the international obliga-
tions under the three conventions to which TRIP refers.

In addition, Russia’s domestic law provides for the protection of various
forms of intellectual property rights. These rights include the protection of copy-
rights,3¥ trademarks,3® and patents.*®® The written laws of the Russian Federa-
tion appear to meet the legal standards of the industrialized states.387

Russia appears to be deficient, however, in the area of enforcement.38® The
International Federation of the Phonographic Industry (“IFPI”) insisted that
Russia enforce its intellectual property laws before accession to the WTQ .38
The IFPI claimed that much of the music products bought into Russia were pi-
rated in Bulgaria® This caused the music industry to lose at least U.S. one
hundred million U.S. dollars annually.? Pirated CD-ROMs, music CDs, music
cassettes, and videos are readily available from Russian flea markets and street
vendors. 32

Part of the problem of enforcement lies in the underdeveloped Russian ju-
dicial system. Under Communist rule, the Soviet judicial system was incapable
of handling commercial disputes.3®> Russia responded by creating a separate ju-
dicial branch, dedicated to hearing commercial disputes, called the Arbitrazh
Courts.?®* The Arbitrazh Courts alone, however, have been insufficient to en-

383. See supra notes 88-103 and accompanying text for a discussion of the intellectual property
agreements states must join to become members of the WTO.

384. Law No. 5351-1 (July 9, 1993) (Russ.).

385. RF Act No. 3520-1, Trademarks, Brand Names and Country of Origin Act (Sept. 23, 1992)
(Russ.).

386. RF Act No.3517-1, Law of Patents Act (Sept. 23, 1992) (Russ.).

387. Michael Solton, Enforcing Intellectual Property Rights in Russia Rernains Problematical,
RussIA & COMMONWEALTH BUS. L. REP., Jan. 29, 1997 at 3, available in LEXIS, News Library, Rcblr
File.

388. Cynthia Vuille Stewart, Trademarks in Russia: Making and Protecting Your Mark, 5 TEX.
INTELL. PrROP. L.J. 1, 2 (1996).

389. Lionel Barber, Russia Urged to Improve Market Access, FIN. TIMES, Jan. 28, 1998, at 4,
available at LEXIS, News Library, Majpap File; Rueters, Russia Pressured to End Piracy, MOSCOW
TRIB., June 17, 1997, at 6 [hereinafter Russia Pressured).

390. Alice Rawsthorn, Bulgaria Stages CD Crackdown as Music Piracy Concern Grows, FIN.
TIMES, June 25, 1997, at 4, avaiable in LEXIS, News Library, Majpap File; Liliana Semerdjieva, Music
Industry Urges Pressure on Bulgarian Pirates, REUTER EUR. BUS. REP., March 6, 1997, available in
LEXIS, News Library, Reueub File.

391. Semerdjieva, supra note 390.

392. Russia Pressured, supra note 389, at 6. While visiting Moscow in June and July of 1997, the
author had a first hand look at one such flea market selling pirated copies of CDs, cassettes, and vid-
eos. This flea market was located near the Fili Metro station in Moscow. Music CDs sold for an aver-
age of 15,000 rubles, or less than three United States dollars. A person could buy a CD-ROM con-
taining the Windows 95 operating system for approximately seven United States dollars. One native
Russian with whom the author spoke claimed that the film Independence Day was available on video
cassette in Russia on July 3, 1996, the day before its official release in theaters in the United States.

393. New Arbitration Court Law Has Teeth, RUSSIA & COMMONWEALTH Bus. L. REP., June 7,
1995, at 2, available in LEXIS, News Library, Rsblr File.

394. Id. at 1.
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force intellectual property rights.

The reasons for the failure are threefold. First, intellectual property rights
are relatively new to Russia.®®® This raises the question of the competence of
Russian judges to decide disputes involving intellectual property* “Most Rus-
sian judges lack the necessary training and experience . .." to adequately apply
intellectual property laws.3%7 The dramatic transformation of the Russian econ-
omy has put tremendous pressure on Russian judges. “These judges are ex-
pected not only to keep up with the mass of evolving commercial legislation in
Russia ... but also to reorient themselves from a socialist to a market econ-
omy.”®® As a result, most western firms consider the Russian legal system un-
predictable.3®

In addition, most Russians lack respect for the judicial profession. During
the Soviet era, judges were also notorious for instituting “telephone justice.”
Under this system, judges would hear disputes, and then wait for a call from the
Communist Party before deciding how to rule.*® Thus, Soviet judges acted
merely as cogs in the Communist machine. In addition, judges were notorious
for accepting bribes.#”! This history of corruption adds to western firms’ reluc-
tance to file intellectual property actions in Russian courts.*®2 This problem is
further compounded by the fact that, with few lawsuits, Russian judges have
fewer opportunities to develop the necessary knowledge to handle intellectual
property disputes.403

V. POLITICAL CONSIDERATIONS

Negotiations are frequently influenced not only by trade considerations, but
also by international politics. Political conflicts with member-states often im-
pede progress in reaching a protocol of accession. China, for example, experi-
enced some delay in its accession due to conflicts with the United States.*® Af-
ter China applied for WTO membership, the Tianamen Square incident

395. Solton, supra note 387, at 3.

396. Karen Halverson, Resolving Economic Disputes in Russia’s Market Economy, 18 MICH. J.
INT’LL. 59, 102 (1996).

397. Solton, supra note 387, at 3. The author met with several Russian judges while visiting Mos-
cow. In one conversation with a judge of the Moscow Regional Court the judge confirmed that most
of the judges currently sitting on the bench in Moscow held the same position during the Soviet era.
Karen Halverson has noted that even those judges currently on the Arbitrazh Courts held the same
position in the Soviet Union. Halverson, supra note 396, at 102. During that time, the judges enforced
legislation antithetical to free market principles. As there was little turnover, this raises the suspicion
that Russian judges are not trained in the workings of law in a free market economy.

398. Halverson, supra note 396, at 102.

399. Stewart, supra note 388, at 16.

400. Halverson, supra note 396, at 100-01.

401. Stewart, supra note 388, at 16.

402. Id.

403. Solton, supra note 387.

404. Bhushan Bahree, Russia, China Face Intense World Trade Talks, WALL ST. J., July 21, 1997,
available in 1997 WL-WSJ 2428376.
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combined with United States concern for Chinese protection of human rights,
impacted China’s opportunities for full membership in the WTQ.405

Taiwan’s application provides another example of delay due to political
considerations. Taiwan sought to accede to GATT in 1990.4% Taiwan, however,
is not considered a sovereign state under international law 47 Rather, both the
People’s Republic of China and the government of Taiwan consider the island to
be a province of China.#® In the beginning of the process, China bitterly op-
posed Taiwan’s accession.*”® Diplomats, however, have reached an understand-
ing that Taiwan will likely accede to the WTO, provided China joins the organi-
zation first.*10

Politics may indeed play a role in Russia’s accession to the WTO. Before
the Denver summit of the G-7 in 1997, Japan voiced its concerns over Russia’s
accession.!1  Japanese Prime Minister Ryutara Hashimoto noted that Russia
had not yet reached a Protocol of Accession.*1? Further, Japan maintained that
Russia needed to open its domestic market to greater foreign investment.*1?

While Hashimoto’s comments were economic in tone, there has been politi-
cal conflict between Japan and Russia’s predecessor, the Soviet Union, since the
end of the Second World War.#4 Toward the end of the war, the United States
persuaded the Soviet Union to enter the Pacific campaign against Japan.*15 The
Soviet Union took the opportunity to seize the Kurile Islands -from Japan.*1
Meanwhile, the United States brought the war with Japan to a quicker end by
dropping two atomic bombs on the country.*? Japan and the Soviet Union,
however, never signed a peace treaty after the Second World War 48 Japan in-
sisted that the Soviet Union return the Kurile Islands.*!® When the Soviet Union
collapsed, Japan continued to pursue the return of the islands from Russia.*?0

405. Id.

406. Chan, supra note 199, at 275, 280.

407. Id. at 275.

408. Id. at 284.

409. Id. at 285.

410. Bahree, supra note 404.

411. Hashimoto Favoring China Over Russia as WT'O Member, ASIAN ECON. NEwS, June 23,
1997, available in 1997 WL 8240596.

412. Id.

413. Id.

414. Daniel Williams, Yeltsin, Hashimoto Wrap Up Their Siberian Summit; Leaders Pledge to
Sign WWII Peace Treaty by 2000, WASH. POsT, Nov. 3, 1997, at A18 [hereinafter Siberian Summit].

415. PETER CALVOCORESSI & GUY WINT, TOTAL WAR 856 (1972).

416. In February 1945, the allied powers met in Yalta to discuss the post-war world. Id. Presi-
dent Roosevelt promised Stalin that the Soviet Union could control the Kurile Islands. Id.

417. Id. at 860-61.

418. Siberian Summit, supra note 414, at A18.

419. See RICHARD NIXON, SEIZE THE MOMENT: AMERICA’S CHALLENGE IN A ONE-
SUPERPOWER WORLD 188-89 (1992) (stating Gorbachev hinted at flexibility over Kurile Islands as he
desired normalized relations between Soviet Union and Japan in order for U.S.S.R. to be Pacific
power).

420. Siberian Summit, supra note 414, at A18. Japan refers to these islands as the “Northern Ter-
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Despite these Japanese demands, Russia refuses to surrender these islands to
Japan.**! As Russia has maintained possession of the islands, relations between
Japan and Russia have remained cool.

In 1997, Russian President Boris Yeltsin attempted to remedy the fragile
political situation that existed between Japan and Russia. Before the Siberian
summit, Yeltsin spoke with Hashimoto about improving Russo-Japanese rela-
tions.*2 Yeltsin agreed to help expand Japanese investment in Russia.*?? Ha-
shimoto, however, has always insisted on the return of the Kurile Islands.*?*
Several months earlier, at the Denver Summit of the G-7, Japan also insisted on
excluding Russia from G-7 meetings on financial and macro-economic mat-
ters.”25 Japan argued that Russia was not yet ready to join fully the international
financial system.“2 From this exchange, it is apparent that while Russia is
working on improving its relations with Japan, political differences still exist be-
tween the two countries.

Given that Japan is a member of the WTO, and that Japan boasts a robust
portion of the world economy, a political disagreement with Japan could be a
significant obstacle to Russia’s accession. Japan, however, is but one country in
the WTO. Accession requires only a two-thirds majority of the Ministerial Con-
ference.*?’” Should other economic powers, such as the United States and the
European Union, favor Russian accession, there may be enough political pres-
sure within the WTO to compel Russian accession.

While Japan may have political reasons for opposing Russia’s accession to
the WTO, the United States has a key interest in supporting the democratic and
economic transformations being implemented in Russia. For the United States,
the collapse of the Soviet Union at the end of the Cold War has meant an oppor-
tunity to pursue friendly relations with a former enemy. In June 1997, the
United States overcame Japanese resistance to a greater participation by Russia
in the G-7 summit in Denver.”?8 This was seen as a means to support the eco-
nomic and political reforms in Russia.*?

The Clinton administration has seen “the Yeltsin government as the best

ritories.” Id.

421. Id.

422, Id.

423. In a November 1997 summit in Siberia, President Yeltsin and Prime Minister Hashimoto
again met to discuss the state of Russo-Japanese relations. Siberian Summit, supra note 414, at A18.
During this time, both leaders committed to increase the level of Japanese investment in Russia. Id.

424. Mikhail Karpov, Yeltsin to Make G-8 a Proposal, NEZAVISIMAYA GAZETA, June 21, 1997,
at 1, available in Russia Press Digest, LEXIS, News Library, SPD File; Vladimir Nadein, Big Maneu-
vers in Denver, IZVESTIA, June 21, 1997, at 3, available in Russian Press Digest, LEXIS, News Library,
SPD File.

425. Nadein, supra note 424, at 3.

426. Id.

427. See supra note 185-90 and accompanying text for an outline of the requirements needed to
approve Russia’s accession.

428. Denver Summit: Aiding the Transformation of an Enemy, STAR-TRIB. (Minneapolis-St.
Paul), June 24, 1997, at 10A.

429. Id.
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hope for Russian democratic and market reforms.”* During the 1996 Russian
presidential elections, the Clinton administration believed that the success of po-
litical and institutional reforms depended on the electoral success of Boris Yelt-
sin.**! This turned out to be a high risk strategy as Yeltsin’s health began to fail
him in late 1996.432 Critics speculated as to whether any other person in Russia
could succeed in pushing forward market reforms.*> American foreign policy
success hinges on maintaining Yeltsin in power. By supporting an early acces-
sion to the WTO for Russia, the Clinton Administration could bolster Yeltsin’s
prestige with the Russian people.

The Clinton Administration’s policy lies in jeopardy as Russia’s role as a
player on the international stage is in question. The collapse of the Soviet Union
has forced the Russian people to accept a state of diminished size, and the loss of
international influence.*** This has only intensified the fears of the Russian peo-
ple of Western dominance.** Since Napoleon, the Russian people have feared
an invasion of Western forces.*¥ Many Russians remember the Second World
War as the latest example of the fragility of Russia’s security against the West.*%

The expansion of NATO can be seen as a blow to Russian prestige and

430. Russian Bear Proves Summit Superstar, CHRISTIAN SCIENCE MONITOR, June 23,1997, at 7.

431. Fred Coleman, Was Boris a Bad Bet? U.S. NEwWS & WORLD REP., Sept. 30, 1996, at 46.

432, Id.

433, Id.

434. The Soviet Union dissolved into fifteen independent states. Russia, while the largest of the
newly formed states, is still significantly smaller than in the early Twentieth Century, when the Rus-
sian Empire was at the height of its power.

The Soviet Union was one of two Super Powers that dominated world politics during the Cold
War. But, with the collapse of the command economy, Russia has lost much of the influence the So-
viet Union had enjoyed. While a significant player in international relations, Russia is no longer a Su-
per Power.

435. The recent expansion of NATO only served to fuel the anxieties of the Russian people. In
July 1997, NATO invited Poland, the Czech Republic, and Hungary, three former Soviet allies, to join
the military alliance. The West Moves East, MACLEAN’S, July 21, 1997, at 36. Early in 1997, many
Russian political leaders expressed their opposition to NATO expansion. Andrew Phillips, How Big is
Too Big?: NATO Leaders Argue Over a Controversial Expansion Plan, MACLEAN’S, July 14, 1997, at
27. Most Russians view NATO as an organization built to oppose Russia militarily. Thus, a poll in
1997 showed that fifty-one percent of the Russians believed the expansion of NATO as a “serious
threat” to Russian security. Christian Caryl, Ivan Q. Public Speaks: No to NATO Remember Napo-
leon, U.S. NEwS & WORLD REP., Mar. 24, 1997, at 42. This opposition to NATO expansion perme-
ated all ideologies and political affiliations in Russia. Id. Even President Yeltsin opposed the expan-
sion early in 1997. Id.

436. See, e.g., JOHN LAWRENCE, A HISTORY OF RUssIA 303 (6th ed. 1978) (arguing Stalin im-
posed heavy burden on Soviet people to build military strength after Second World War out of need
to feel safe by equaling power of any potential enemy),

437. The Russians refer to the Second World War as the Great Patriotic War. See, eg,
Zyuganov, supra note 132, at 1 (referring to the Second World War as the Great Patriotic War). Nazi
Germany invaded the Soviet Union, and penetrated deep into Russia. PALMER & COLTON, supra
note 36, at 808. Most of the worst fighting took place in Russian territory. See id. at 813 (stating Stalin
desired Western allies to open a true Western front in order to alleviate devastation Russia suffered
due to Nazi invasion). The efforts of the Russian people in overcoming the Nazis are still viewed with
great reverence.
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power on the international political stage. Widespread opposition to this expan-
sion by the Russian people could have been problematic for Yeltsin’s popularity
in Russia. As the Clinton administration needed the stability of the Yeltsin Ad-
ministration, it is conceivable that American foreign policy interests played a
large role in the G-7’s support for Russia’s early accession. By inviting Yeltsin to
play a large role in the Denver summit of the G-7, and extending WTO member-
ship to Russia, the Clinton Administration could be strengthening Yeltsin’s pres-
tige with the Russian people. Yeltsin can use these foreign policy victories to
demonstrate to the Russian people that Russia still plays a role as a great power
in international relations. Thus, politics may be playing a larger role in Russia’s
WTO application than economic considerations.

CONCLUSION

By late summer 1998, the value of the Russian ruble again began to plum-
met against the U.S. dollar.*® Inside Russia, the economic situation appeared so
bleak that rumors circulated about Yeltsin’s resignation.*® The economic crisis
of 1998 only served to underscore the fact that the euphoria that surrounded the
1997 G-7 meeting in Denver was premature. While the Russian economy ap-
peared to be in good shape in the summer of 1997, behind the facade lurked se-
rious problems with Russia’s economic philosophy and structure.*® These
problems inhibited the emergence of a true market economy. Consequently, a
push to hasten Russia’s accession to the WTO would also have been premature,
as Russia was not completely ready to join a club of nations committed to global
free trade.

Joining the WTO requires the relinquishment of a certain amount of sover-
eignty.*! States that become members must accept severe limits on their ability
to use their international trade policy to protect their domestic markets.*? Ac-
ceding to the WTO demands the lowering of tariff rates*? and the abolition of
import quotas.*** The legal structure and policy of sovereign states becomes the
subject of the WTO Ministerial Conference, which will require certain conces-
sions before allowing an applicant to accede.#* In addition, once a member, a
state may be required to further change its laws and policies should a WTO dis-

438. See supra note 128 for a discussion of the currency crisis to hit Russia in 1998.

439. Michael Wines, Defiantly, Yeltsin Vows to Finish Term, N.Y. TIMES, Aug, 29,1998, at A1l.

440. See supra section 111.D.4 for a discussion of the operation of Russian enterprises.

44). See supra notes 53-76 and accompanying text for a discussion of the requirements of WTO
members.

442. See supra notes 316-17 and accompanying text for a discussion of how WTO membership
would require restraints on Russia’s sovereignty.

443, See supra note 78 and accompanying text for a discussion of WTO’s demand for reduction
of tariffs.

444, See supra note 75 and accompanying text for a discussion of WT'O’s abolition of import quo-
tas.

445, See supra notes 203-52 and accompanying text for a discussion of the measures required of
former centrally planned economies before acceding to GATT.
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pute resolution panel find that such laws and policies violate WTO principles.*6
One state, standing alone, will be powerless to veto the dispute resolution panel,
and be forced to accept the panel’s findings as an international obligation.4’
This significantly hampers a state’s ability to choose whatever method of regula-
tion of its own foreign trade that conflict with the WTO.

Russia has shown its reluctance to relinquish its sovereignty over regulating
its own foreign trade.*® While negotiating with the EU, Russia has refused
merely to freeze, let alone lower, its tariffs.*? Russia has shown a willingness to
raise tariffs to discourage imports and encourage domestic production.*® Pro-
tections for foreign investors remain insecure and subject to the political winds
within Russia.*! Intellectual property rights, while protected by statutes, fail to
receive adequate enforcement.*? These factors all demonstrate Russia’s resis-
tance to conform its legal system to WTO standards.

Notwithstanding Russia’s problems with its international trade system,
President Clinton has pushed for hastened accession for Russia.*>® This push
appears to be motivated more by political considerations than by economic
ones.** This thwarts the creation of a rational and stable international trade sys-
tem founded on the removal of government interference with trade. As such,
the political factors should not overcome the economic ones in determining the
merits of Russian accession.

Russia has indeed accomplished much in decentralizing its economy. Indus-
tries, formerly owned by the state, now find themselves in private hands.*> The
Central Bank has shown greater discipline in extending subsidies to faltering
businesses. Russia, however, has only been pursuing these reforms since the end
of 1991. By contrast, it took more than ten years before Yugoslavia and Hun-
gary’s transformation satisfied the GATT member-states.*® For the WTO to
flourish, market forces must become entrenched in Russia. With Russia’s jour-
ney toward capitalism lying on unstable political grounds, the reforms that create
investment opportunity in Russia may become the victims of a greater hold on

446. See supra section I.B.5 for a discussion of the WTO dispute resolution system.

447. See supra notes 114-19 and accompanying text for a discussion of the changes made to the
dispute resolution system once the WTO entered into force.

448. See supra notes 318-20 and accompanying text for a discussion of Russia’s reluctance to
lower tariff levels.

449. See supra notes 328-32 and accompanying text for a discussion of Russia’s confrontation
with the EU in 1997.

450. See supra notes 333-34 and accompanying text for a discussion of Russia’s attempt to use
high tariffs to discourage imports and encourage foreign investment.

451. See suprasection IV.B.1 for a discussion of Russia’s treatment of foreign investors.

452. See supra section IV.C.2 for a discussion of Russia’s protection of intellectual property.

453. See supra section V. for a discussion of U.S. efforts supporting early Russian accession.

454. See supra section V. for a discussion of the political considerations behind Russia’s applica-
tion for accession to the WTO.

455. See supra notes 261-63 for a discussion of Russia’s privatization of its industries.

456. See supra sections III.A and III.B for a discussion of the decentralization required before
accession to GATT.
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the legislative process by the Russian Communist Party. Russia must demon-
strate a fuller commitment to the market economy before acceding to the WTO.

William J. Kovatch, Jr.



